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ART. I.—LIFE OF CHIEF JUSTICE TILGHMAN. 


[The substance of the following Article was a discourse pronounced before the 
Bar of Philadelphia, on the 13th day of October, 1827, by Horace Binney Esq. 
It is now, by consent, republished.] 


Ir the reputation of the living were the only source from 
which the honour of our race is derived, the death of an emi- 
nent man would be a subject of immitigable grief. It is the 
lot of few to attain great distinction, before death has placed 
them above the distorting medium through which men are 
seen by their cotemporaries. It is the lot of still fewer, to 
attain it by qualities which exalt the character of our species. 
Envy denies the capacity of some, slander stigmatizes the 
principles of others, fashion gives an occasional currency to 
false pretensions, and the men by whom the age is hereafter 
to be known, are often too much in advance of it to be dis- 
cernible by the common eye. All these causes combine to 
reduce the stock of living reputation, as much below the real 
merits of the age, as it is below the proper dignity of man; 
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and he who should wish to elevate his spirit by great exam- 
ples of wisdom, of genius, and of patriotism, if he could not 
derive them from the illustrious dead, would have better 
reason than the son of Philip, to weep at the limits which 
confined him. To part with the great and good from a world 
which thus wants them, and not to receive thereafter the 
refreshing influence of their purified and exalted fame, would 
be to make Death almost the master of our virtue, as he 
appears to be of our perishable bodies. 

The living and the dead are, however, but one family, and 
the moral and intellectual affluence of those who have gone 
before, remains to enrich their posterity. The great fountain 
of human character lies beyond the confines of life, where 
the passions cannot invade it. It is in that region, that 
among innumerable proofs of man’s nothingness, are pre- 
served the records of his immortal descent and destiny. It 
is there that the spirits of all ages, after their sun is set, are 
gathered into one firmament, to shed their unqnenchable 
lights upon us. It is in the great assembly of the dead, that 
the philosopher and the patriot, who have passed from life, 
complete their benefactions to mankind, by becoming impe- 
rishable examples of virtue. 

Beyond the circle of those private affections which cannot 
but shrink from the inroads of death, there is no grief then 
for the departure of the eminently good and wise. No tears 
but those of gratitude should fall into the graves of such as 
are gathered in honour to their forefathers. By their now 
unenvied virtues and talents, they have become a new pos- 
session to their posterity; and when we commemorate them, 
and pay the debt which is their due, we increase and confirm 
our own inheritance. 

We are assembled, my brethren, to pay a pa.t of this debt 
to one, to whom we shall be greatly in arrear, after we have 
exhausted all our terms of respect and endearment. We 
come to honour one who, during a long life, was an honour 
to his profession and his country. We come to lay claim to 
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his reputation as part of our own, and as an accession to that 
invaluable estate, which is to pass from generation to gene- 
ration of this commonwealth, to all future time. It is in 
obedience to your call, that I shail endeavour to show the 
value of this claim, by a sketch of the life and character of 
the late Chief Justice Tilghman. 


Wii.1am Titeuman was born on the 12th of August, 
1756, upon the estate of his father in Talbot county, on the 
Eastern Shore of Maryland, about a mile from the town of 
Easton. 

His paternal great-grandfather, Richard Tilghman, emi- 
grated to that province, from Kent county in England, about 
the year 1662, and settled on Chester river in Queen Anne’s 
county. 

His father James Tilghman, a distinguished lawyer, is well 
known to the profession in Pennsylvania, as secretary of the 
proprietary land-office, and as having brought that depart- 
ment, by the accuracy of his mind and the constancy of his 
purpose, into a system as remarkable for order and equity, as 
from its early defects it threatened to be otherwise. 

His maternal: grandfather was Tench Francis the elder, of 
this city, one of the most eminent lawyers of the province, the 
brother of Richard Francis, author of “Maxims of Equity,” 
and of Dr. Philip Francis, the translator of Horace. 

It is not surprising to find among the collateral ancestors of 
the late chief justice, the author of one of the earliest com- 
pends of scientific Equity, and a scholar accomplished in the 
literature of the age of Augustus. 

In 1762, his family removed from Maryland to Philadel- 
phia. 

In the succeeding year he was placed at the academy, and 
in the regular progress of the classes came under the instruc- 
tion of Mr. Beveridge, from whom he received his foundation 
in Latin and Greek. 

Upon the death of Beveridge, his place was filled provi- 
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sionally by Mr. Wallis, who was perfectly skilled in the 
prosody of those languages, and who imparted to his pupils 
an accuracy of which the chief justice was a striking example. 

Dr. Davidson, the author of the grammar, succeeded Beve- 
ridge, and with him the subject of this discourse remained, 
till he entered the college in the year 1769, Dr. Smith being 
then the provost, and Dr. Francis Allison the vice-provost, 
the latter of whom instructed the students in the higher 
Greek and Latin classics; and such was the devotion to litera- 
ture of the eminent pupil of whom we are speaking, that 
after he had received the Bachelor’s degree, and was in the 
ordinary sense prepared for a profession, he continued for 
some time to read the classics with the benefit of Dr. Allison’s 
prelections. 

I record these circumstances, because the chief justice him- 
self has recorded them. Tle seems, throughout life, to have 
recurred with grateful delight to the studies of his early youth, 
to which he was able to refer his taste for letters, the bond 
that united him to society after almost every other had been 
painfully broken. 

In February, 1772, he began the study of the law in this 
city under the direction of the late Benjamin Chew, then at 
the head of his profession, afterwards chief justice of the 
supreme court of Pennsylvania, and at the close of the high 
court of errors and appeals, its venerable president. 

In the office of this gentleman, he continued until December, 
1776, devoting himself to Littleton, and Coke, and Plowden, 
and the other fathers of the common law, at that time the 
manuals of the legal student, and at no time postponed in his 
estimation and regard, to the more popular treatises of later 
days. 

From 1776 to 1783, partly on his father’s estate, and partly 
at Chestertown, whither his family had removed, he con- 
tinued to pursue his legal studies, reading deeply and labori- 
ously, as he has himself recorded, and applying his intervals 
of leisure to the education of a younger brother. When, 
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therefore, in the spring of 1783, he was admitted to the courts 
of Maryland, we may infer that an apprenticeship of eleven 
years, had filled his mind with legal principles sufficient to 
guide and enlighten him for the rest of his life. 

In 1788, and for some successive years, he was elected a 
representative to the legislature of Maryland. His temper 
and habits were not perfectly congenial with active political 
life, nor was he at any time attracted by that career; but he 
was a republican, in the catholic sense, and took an active 
part in procuring the adoption of the federal constitution, to 
which as well as to its founders, and great first administrator, 
he felt and uniformly declared the most profound attachment. 

In 1793, a few months previous to his marriage with Miss 
Margaret Allen, the daughter of Mr. James Allen, he returned 
to this city, and commenced the practice of the law, which he 
prosecuted until his appointment by president Adams, on the 
3d of March, 1801, as chief judge of the circuit court of the 
United States for this circuit. 

His powers as an advocate, but more especially his learning 
and judgment, were held in great respect by this community, 
surrounded notwithstanding as he was by men of the first 
eminence in the land. His law arguments, which some now 
present may recollect, were remarkable for the distinctness 
with which he presented his case, and for the perspicuity and 
accuracy with which his legal references were made to sus- 
tain it. He was concise, simple, occasionally nervous, and 
uniformly faithful to the court, as he was to the client. But 
the force of his intellect resided in his judgment; and even 
higher faculties than his as an advocate, would have been 
thrown comparatively into the shade, by the more striking 
light which surrounded his path as a judge. 

The court in which his judicial ability was first made 
known, had but a short existence. It was established at the 
close of the second Administration of our government; and 
although this particular measure was deemed by wise men 
on all sides, and is still cited by many of them, as the happiest 
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organization of the federal judiciary, yet, having grown up 
amid the contensions of party, it was not spared by that, 
which spares nothing. In a year after its enactment, the law 
which erected the court was repealed; and judges who had 
received their commissions during good behaviour, were 
deprived of their offices without the imputation of a fault. 

An intimate friend of the chief justice has informed me, 
that in all their intercourse, he never knew him allude to the 
circumstance of having been a, judge of that court. There 
was doubtless a painful recollection connected with it. It is 
known that his opinion was against the validity of the repeal- 
ing law; for in a very able protest, published by Judge 
Bassett, another member of the same court, in which the 
breach of the constitution was strenuously asserted, he 
remarks,—“If any difference between me and my associ- 
ates in office exists, it relates merely to the point of time for 
expressing our sentiments. I can confidently assert, that, on 
deliberation, they coincide with me in other respects.” 

After the abolition of the circuit court, Mr. Tilghman 
resumed the practice of his profession, and continued it until 
the 31st July, 1805, when he was appointed president of the 
courts of common pleas in the first district. 

He remained but a few months in the common pleas. In 
the beginning of the year 1806, Mr. Shippen, the chief justice 
of the supreme court, yielded to the claims of a venerable old 
age by retiring from the office, and on the 25th of February, 
Mr. Tilghman was commissioned in his place by Governor 
M’Kean, himself a great lawyer and judge, and interested as 
a father in the court which he raised to distinguished reputa- 
tion in the United States. 

From the moment of the late chief justice’s appointment to 
that of his death, most of us, my brethren, have stood around 
him, and have witnessed the great work upon which his 
reputation rests. His life has been on the bench,—his family 
has been the bar,—his children are now before me. So 
obvious have been his walks to all—so radiant with that 

















eS 











LIFE OF CHIEF JUSTICE TILGHMAN. 7 





light which is reflected from the path of the just, that no part 
of them is unknown to you; and I shall but revive the im- 
pressions and assist the recollections of each, while I endea- 
vour to sketch the extent of his labours, the character of his 
judgments and of his mind, his temper and disposition, social, 
moral, and religious. 

The higher judicial offices in our country are posts of great 
distinction, and they owe it to their attendant exertion and 
responsibility. They put in requisition the noblest faculties 
of the mind, the finest properties of the temper, and not unfre- 
quently they task to the utmost the vigour of an unbroken 
constitution. Very few, if any, of their duties are mechanical. 
There is no routine by which their business is performed 
without the expenditure of thought. The cases which come 
before the judges are new either in principle or in circum- 
stance; and not seldom the facts which ask for the application 
of different principles, are in the same cause, nearly in equi- 
peise. There is consequently an interminable call upon the 
judge to compare, discriminate, weigh, adopt, reject, in fine 
to bring into intense exercise his whole understanding. Where 
the profession is candid and well instructed, nothing that is 
obvious, and little that can be made so without deep con- 
sideration, is referred to the decision of the judges. For 
them the universal intelligence of the world is at work to 
complicate the contracts and the duties of men. For them 
are reserved those gordian knots which, although others may 
cut, they must at least appear to untie. Every judgment is 
made under great responsibility to the science;—-it must be a 
rule for the future, as well as for the past. It is made under 
an equal responsibility to the parties;—the judge is the 
defaulter, when through his means the defaulter escapes. It 
is under a higher responsibility to Heaven;—the malediction 
of an unjust sentence is heavier upon him that gives, than 
upon him that receives it. 

He who, through a large portion of the short life of man, 
properly sustains such an office, studying all his causes with 
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the intenseness of personal interest,—improving the science 
by adding daily confirmation to the defences of liberty, repu- 
tation and property,—and at the last standing clear in his 
great account of justice impartially administered to the poor 
and the rich, the guilty and the innocent,—he that does this, 
is entitled to all the homage which man ought to render to 
man, and may claim, but not till then, to stand by the side of 
our venerated Tilghman. 

From the time that he took his seat on the bench at March 
term, 1806, for the space of more than ten years, he delivered 
an opinion in every case but five, the arguments in four of 
which he was prevented from hearing by sickness, and in one 
by domestic affliction; and in more than two hundred and 
fifty cases, he either pronounced the judgment of the court, 
or his brethren concurred in his opinion and reasons without 
a comment. 

His attention from the beginning to the end of the twenty- 
one years that he presided in the supreme court, was unde- 
viatingly given to every case; and he prepared himself for all 
that required consideration at his chamber, by taking an 
accurate note of the authorities cited by counsel, and of the 
principal heads and illustrations of their argument. 

This labour was not performed to accumulate the evidences 
of his devotion to business, nor under subjection to an invete- 
rate habit. He was far above all this. He did it undera 
sense of conscientious duty to retain such minutes as would 
enable him to examine the authorities, and to review the 
observations of counsel, after the illusion and perhaps the 
excitement of the public discussion had gone by. The con- 
tents of twenty volumes of reports, and upwards of two 
thousand judgments, most of them elaborate, all of them 
sufficiently reasoned, very few upon matters of practice, or 
on points of fugitive interest, attest the devotion of his judicial 
life; and although it is not meant to deprive of their share of 
the merit of these labours, the eminent men who survive him 
on the bench, and who remain to continue and I hope to 
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exalt the fame of our jurisprudence, I may say, and they will 
cheerfully admit, that he was the presiding spirit of their 
consultations, as he was of their court. 

In addition to these strictly official duties, the legislature of 
Pennsylvania, committed to the judges of the supreme court, 
in the year 1807, the critical duty of reporting the English 
statutes in force within this commonwealth. The duty is 
called critical, for so undoubtedly it was considered by the 
chief justice. The service exacted an unlimited knowledge 
of our colonial legislation, and of the practice and adminis- 
tration of the law in the province, through a period of nearly 
a century, in which there was not the light of a reported 
case. It required also an intimate familiarity with the writ- 
ten law of England, its history both political and legal, and a 
knowledge of the impressions which it had given to and 
received from the common law, during the course of many 
centuries. The selection moreover was to be made in the 
chambers of the judges, without the aid of that best of all 
devices for eliciting the truth, an ardent, free, and ingenuous 
discussion by counsel. I need not say to the professional 
hearer, that the task was herculean. In the course however 
of less than two years, it was performed; and the profession 
and the public are indebted to it for an invaluable standard of 
reference in a province of the law, before that time without 
path or guide. It is not perfect. It has not the obligation of 
judicial authority. I speak the sentiments of its principal 
author. Some statutes are perhaps omitted. Still the origi- 
nal work will remain as a monument to those by whom it 
was erected, and who may now be said to rest beneath it. 
If it shall increase at all, it will be by the contributions which 
the hand of respect and affection shall bring to swell the 
tribute to the venerable dead. 

The labours thus recited, my brethren, in addition to what 
we know to have been performed at nisi prius, and in cireuits 
through the state, entitle this eminent judge to the praise of 
great industry, a virtue which it is an offence against morality 
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to call humbie, in one who is the keeper both of his own 
talent, and not seldom of that of others also. It was, how- 
ever, industry of the highest order—a constant action of the 
intellect practically applied. 

But the character of his mind as it shines forth in his 
judgments, is a subject of much livelier interest. 

The first great property which they disclose, is his venera- 
tion of the law, and above all, of the fundamental common 
law. There is not a line from his pen, that trifles with the 
sacred deposit in his hands, by claiming to fashion it accord- 
ing to a private opinion of what it ought to be. Judicial 
legislation he abhorred, I should rather say, dreaded, as an 
implication of his conscience. His first inquiry in every case 
was of the oracles of the law for their response; and when he 
obtained it, notwithstanding his clear perception of the justice 
of the cause, and his intense desire to reach it, if it was not 
the justice of the law, he dared not to administer it. He 
acted upon the sentiment of Lord Bacon, that it is the foulest 
injustice to remove landmarks, and that to corrupt the law, 
is to poison the very fountain of justice. With a conscious- 
ness that to the errors of the science there are some limits, 
but none to the evils of a licentious invasion of it, he left it to 
our annual legislatures to correct such defects in the system, 
as time either created or exposed: and better foundation in 
the law can no man lay. 

Those who study his opinions, while they may remark that 
he was unusually sparing of references to authority, will find 
that it was the result of selection and not of penury. He was 
not, however, what is sometimes termed a great case-lawyer. 
His memory did not appear to be tenacious of insulated deci- 
sions; nor is it usual for men of philosophical minds, who 
arrange the learning of their profession by the aid of general 
principles, to be distinguished by their recollection of parti- 
cular facts. With the leading cases under every head, those 
which may be called the light-houses of the law, he was 
familiar, and knew their bearings upon every passage into 
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this deeply indented territory; but for the minor points, the 
soundings that are marked so profusely upon modern charts 
of the law, he trusted too much to the length and employment 
of his own line, to oppress his memory with them. It was 
not his practice to bring into his judgments, an historical 
account of the legal doctrine on which they turned, nor to 
illustrate them by frequent references to other codes, to which, 
nevertheless, he was perfectly competent by the variety as 
well as by the extent of his studies. His preference was 
rather to deduce the sentence he was about to pronounce, as 
a logical consequence from some proposition of law which he 
had previously stated and settled with great brevity. No 
judge was ever more free both in mind and style from every 
thing like technicality. He never assigned a technical reason 
for any thing, if another were at command, or if not, with- 
out sustaining the artificial reason by an explanation of its 
grounds. At the same time his knowledge embraced all the 
refinements of the law, and he took an obvious satisfaction 
in showing their connexion with substantial justice. 

His judgments are further distinguished by perspicuity, 
precision, and singleness. 

No careful reader was ever ata loss for the meaning of the 
chief justice, and his whole meaning. His language is trans- 
parent; you see through it, instantly, the purpose of the 
writer. There is no involution, no parenthesis, no complica- 
tion. Every thing is direct, natural, and explicit. His style 
without being dry, and possessing upon proper occasions 
such embellishments even as a severe and critical taste would 
permit, is made up, in general, of terms and phrases so 
entirely ascertained in their meaning, as to defy the extrac- 
tion of a double sense,—an excellence of the very first order 
in judicial compositions. This precision, was the result of 
an accurate adjustment of the argument before he committed 
it to paper. His opinions, such as they appear in the earliest 
reports of them, and I presume the same of the whole, were 
published from the first draught, in which it was rare to find 
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either erasure or interlineation; and I recollect no instance in 
which he was asked by counsel, or induced by his own 
review, to give an explanation of them. This was, indeed, 
a natural consequence of that singleness, to which I have 
alluded as a striking feature of his judgments, He paid 
little respect to what are called dicta, opinions collateral to 
the matter in judgment, from whatever quarter they might 
come. He pronounced none himself. His concern was with 
the point in issue, and nothing else; and he kept his eye on 
that, as a mariner does upon the pole-star. 

All his opinions are, moreover, remarkable for their admi- 
rable common sense, and their adaptation to the common 
understanding. There is no reaching after what is recondite, 
or abstruse,—no affectation of science. The language of the 
law, as he uses it, is vernacular, and his arguments are the 
most simple that the case will bear. They are not an intricate 
web, in which filaments separately weak obtain strength by 
their union, but a chain, whose firmness arises from the 
solidity of its links, and not from the artifice of their connexion. 

But that quality which exalts his judgments the most in 
the estimation of the public, is the ardent love of justice which 
runs through them all. His appetite for it was keen and 
constant; and nothing could rouse his kind and courteous 
temper into resentment, more than a deliberate effort to 
entangle justice in the meshes of chicane. The law was his 
master; he yielded implicit obedience to its behests. Justice 
was the object of his affections; he defended her with the 
devotion of a lover. It is the high praise of his administra- 
tion, and of the profession too, that the occasions were rare 
in which his efforts did not bring them into harmonious 
co-operation. 

Is it not worthy of remark, that judgments such as these, 
which enjoyed universal respect, were nevertheless free from 
every thing like pretension? Chief Justice Tilghman could 
have done as much with this bar, by the force of his autho- 
rity, as any judge that ever sat in his seat. His investigations 
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were known to be so faithful, his reasonings so just, and his 
convictions so impartial, that there would have been a ready 
acceptance of his conclusions, without a knowledge of the 
steps which led to them, He asked, however, for submission 
to no authority so rarely as to bis own. You may search 
his opinions in vain, for any thing like personal assertion. 
He never threw the weight of his office into the scale, which 
the weight of his argument did not turn. He spoke and 
wrote as the minister of reason, claiming obedience to her, 
and selecting with scrupulous modesty such language as, 
while it sustained the dignity of his office, kept down from 
the relief, in which he might well have appeared, the indivi- 
dual who filled it. Look over the judgments of more than 
twenty years, many of them rendered by this excellent 
magistrate after his title to unlimited deference was estab- 
lished by a right more divine than that of kings,—there is not 
to be found one arrogant, one supercilious expression, turned 
against the opinions of other judges, one vain-glorious regard 
toward himself. He does not write as if it occurred to him, 
that his writings would be examined to fix his measure, when 
compared with the standard of great men, but as if their 
exciusive use was to assist in fixing a standard of the law. 

It is to all these qualities that Chief Justice Tilghman owed 
the confidence of his brethren on the bench. It does not 
occur to me at present, that his opinion at nisi prius or on the 
circuit was ever overruled, nor thet his judgment in bank 
was made ineffectual by a majority of the court, except in a 
single instance; and it will not be deemed offensive to say, 
that when the same question shall recur, it will probably be 
considered without any decisive influence from this unsup- 
ported case. 

If the common law were a science, in which the mind of a 
judge might speculate without impediment, as in some others, 
it would be natural to ask, what new principles he has added 
to the code, or what new combinations he has made to 
increase its vigour. It is such an inquiry that imparts interest 
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to the biographical notices of men, who have been eminent 
in physics, in the higher branches of the mathematics, and 
emphatically of such us have been distinguished actors in the 
formation of political constitutions, or of new codes of law. 
There is a freedom and expansiveness in some parts of science, 
that even imagination may be invited to attend upon genius 
as it explores them; and the legislator especially, or the 
founder of new governments, is so little restrained in his 
movements, that the personal character of the individual 
becomes the pervading soul of the work, and looks out from 
every part of it. But the law, as a practical science, depends 
mainly for its value upon retaining the same shape and nearly 
the same dimensions from day to day. A speculative, inven- 
tive, imaginative judge isa paradox. No one can reasonably 
ask what a judge has invented or devised, or even discovered. 
His duty and his praise are in the faithful administration of a 
system created to his hands; a system of principles, the just 
development of which affords sufficient scope for genius, 
without destroying what is established, or innovating in the 
spirit of a law giver. If ever his labours approach the merit 
of discovery, it is when he reforms or brings to light what had 
a previous existence, but had been perverted or obscured. 

In some particulars of great interest to the profession, the 
late chief justice had the merit of relieving our code from 
perversion and obscurity of this description. He has certainly 
reinstated a statute of indispensable use, and which was im- 
perceptibly giving way to judicial legislation here, as it has 
thoroughly done in England, the statute of limitations in 
actions of assumpsit. On this subject he distinctly led the 
way in Pennsylvania; and in every particular in which he 
was not restrained by authority, he has brought our courts 
back to the true interpretation. He has, as it were, reclaimed 
this resting place for the unfortunate, from an irruption of the 
ocean. 

He led the way also, and has resolutely persevered, in 
opening the large rivers of this commonwealth, to the great 
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work of public improvement, by rejecting the inapplicable 
definitions of the English common law, which would have 
subjected them to the claim of the riparian owners. 

He has followed up that work which his father is said to 
have begun, by giving the force of his mind and influence to 
the establishment of such rules, as make the land office system 
harmonize with every other part of our code. 

But his great work, that at which he laboured with con- 
stant solicitude, but with scarcely a passing hint that he was 
engaged in it, is the thorough incorporation of the principles 
of scientific equity, with the law of Pennsylvania, or rather 
the reiterated recognition by the bench, that with few excep- 
tions they form an inseparable part of that law. 

The distinction between law and equity is well understood 
by the profession, but difficult to explain to popular appre- 
hension. It is a great but prevalent mistake, to suppose that 
a court of equity is the reproach of the common law, whereas 
it is its praise, at least the praise of its illustrious origin. The 
common law, being originally the law of freemen, of that 
Saxon stock from which is derived the freest race upon earth, 
left nothing to the discretion of the judge or the monarch. It 
was itself the great arbiter, and ruled every question by 
principles of great certainty and general application. In its 
earliest day, a day of comparative simplicity, its general 
principles and forms embraced and adjusted almost every 
transaction: and when they did not, the authority of the 
common law courts was legitimately extended by new writs 
devised in the then incipient chancery. The refinements of 
later times, the invention of uses, and afterwards of trusts, the 
complications of trade, the defects incident to the multiplied 
operations of men, all tended to produce controversies which 
the judges of the common law could not, consistently with 
their integrity and the integrity of their rules, adjust with 
perfect effect; and hence the development of the court of 
chancery. It is a great misconception of that court, to sup- 
pose that it overturns the common law. Equity is a part of 
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the common law; and a court of chancery is the homage paid 
by a free constitution to the integrity of the courts of common 
law. It is the handmaid of those courts. It restrains dis- 
honest men from applying the general rules of those tribunals 
to cases which they ought not to embrace,—it extends to the 
upright the benefit of a rule of those courts, of which a defect 
in circumstance deprived them,—and it attains its purposes 
by a process, between parties, and through a method of relief, 
almost necessarily different from those of the courts of com- 
mon law, but in perfect analogy with what the rules of those 
courts effect where they properly apply. It is no more the 
reproach of the common law, that it has a department of 
equity, than that it has a department of admiralty law, or of 
ecclesiastical law. There is no more reason why the original 
constitution of the courts of common law should be destroyed, 
by blending with their principles and practice, the rules of a 
court of chancery, than by uniting with them the rules of the 
admiralty. It is a question of having two courts to execute 
different parts of the same system, instead of one; and the 
experience of England, and of most of these states, is better 
than volumes, to show, that the purity and vigour of both 
law and equity, are maintained by preventing their intercourse 
in the same tribunal. That their separation is unfriendly to 
the people, is refuted by the great examples of Maryland, 
Virginia, and New York, and by the example of all the 
states in their federal capacity. 

It is the misfortune of Pennsylvania that the want of a court 
of chancery has left her tribunals no alternative but that of 
attempting this difficult incorporation. Her chancery history 
is short and striking. 

There was no such court among the institutions of William 
Penn, or of his day. That this was the consequence of a 
jealousy of the principles and practice of that court entertained 
by the people, is not indicated by their early juridical history. 
It was more probably owing to a question connected with the 
introduction of the court, and under the influence of which it 
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met an early fate,—in whom, according to the constitutional 
law of that day, the office of chancellor ought to vest, and 
whether it could be legally executed except by one who, 
under the great seal of England, acted as the king’s repre- 
sentative. The prerogative lawyers of the colony held the 
negative of that question; yet the alleged necessity for the 
court was such, and such the attachment to both its forms 
and principles, that the legislature, by a mere resolution, 
requested Sir William Keith, to hold a court of chancery, and 
it was accordingly opened under the proclamation of that 
governor, in August, 1720. During the rule of a less popular 
governor in 1736, the organization of the court was denounced 
by the assembly as a violation of the charter of privileges, and 
at the same session a bill was sent up for the approbation of 
Governor Gordon, establishing superior and inferior courts 
of equity in the ordinary way. The prerogative objection 
recurred, it became a party question, the bill was not approved, 
chancery powers were no further exercised, and Pennsylvania 
lost the system, because her governors and representatives 
couid not agree by whom the office of chancellor should be 
held. 

It may be supposed that the circles of this party feud grew 
larger as they advanced, and that they finally encompassed 
the court itself. Such probably was the case at the commence- 
ment of the revolution. Scientifie equity fell under general 
proscription, and with some few exceptions was made to give 
place to a spurious equity, compounded of the temper of the 
judge, and of the feelings of the jury, with nothing but a 
strong infusion of integrity, to prevent it from becoming as 
much the bane of personal security, as it was the bane of 
science. 

It was to expel this usurper, that the days and nights of 
Chief Justice Tilghman were devoted,—a work suggested it 
is true by that distinguished predecessor to whom he owed 
his office, but consummated by himself and his colleagues, to 
whom we owe a debt not to be acquitted, for having fully 
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established the principles of methodized and scientific equity 
in their just sway, as a part of the common law of the land. 

He achieved this work, at the same time, without the 
slightest innovation upon legai forms, upholding them on the 
contrary as the only instruments for the administration of 
equity, except where the legislature otherwise directs. No 
one ever knew him usurp a power of any kind, still less a 
power of chancery, of which, his very affection for the system 
seemed to make him apprehensive. He has expressed the 
opinion, that the legislature would, at no distant day, find it 
expedient to provide for trusts, as well as for other subjects 
of chancery jurisdiction ; but, in the mean time, he has taught 
us how to clothe a large body of equity principles in the dra- 
pery of the law. In those cases in which equity consists in 
the very methods of her administration, the chief justice 
looked for final relief from the representatives of the people; 
and he waited patiently, and was content that they should 
wait, the instruction of time. Is the hope vain, that the 
opinion of this pure and enlightened judge, may be received 
instead of that instruction? 

Let it not be supposed, however, because he was deeply 
imbued with the principles of equity, that he was therefore 
latitudinarian. His equity was as scientific as his law. It 
was the equity of the Hardwickes, the Thurlows, and the 
Eldons of England; of the Marshalls, the Washingtons, and 
the Kents of the United States;—an equity without discretion, 
fixed as the principles of the common law, and like it, worthy 
of the freemen of whose fortunes it disposes. 

It is in the points already noticed, without referring to a 
mass of invaluable adjudications on particular questions of 
law, that the late chief justice has made an impression upon 
the science in this commonwealth. His influence upon it 
cannot be forgotten. He will not be remembered merely as 
an upright and able judge, who has maintained the dignity 
of his profession and office, but as one who has stamped his 
peculiar principles and modes of thought upon the code, and 
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who has imparted to it as much of the philosophical cast of 
his own mind, as could with safety be carried into a science, 
that is as well a science of authority, as it is of principles. 

In the department of penal law he was relieved by his office 
from frequent labours, although he annually presided in a 
court of oyer and terminer for this county. His knowledge 
of this branch of the law was extensive and accurate; his 
judgment in it as in every other, was admirable. His own 
exemption from moral infirmity, might be supposed to have 
made him severe in his reckonings with the guilty; but it is 
the quality of minds as pure as his, to look with compassion 
upon those who have fallen from virtue. He could not but 
pronounce the sentence of the law upon such as were con- 
demned to hear it; but the calmness, the dignity, the impar- 
tiality, with which he ordered their trials, the deep attention 
which he gave to such as involved life, and the touching 
manner of his last office to the convicted, demonstrated his 
sense of the peculiar responsibility which belonged to this 
part of his functions. In civil controversies, such excepted 
as by some feature of injustice demanded a notice of the 
parties, he reduced the issue pretty much to an abstract form, 
and solved it as if it had been an algebraic problem. But in 
criminal cases, there was a constant reference to the wretched 
persons whose fate was suspended before him; and in the 
very celerity with which he endeavoured to dispose of the 
accusation, he evinced his sympathy. It was his invariable 
effort, without regard to his own health, to finish a capital 
case at one sitting, if any portion of the night would suffice 
for the object; and one of his declared motives was to termi- 
nate, as soon as possible, that harrowing solicitude, worse 
even than the worst certainty, which a protracted trial 
brings to the unhappy prisoner. He never pronounced the 
sentence of death without severe pain; in the first instance it 
was the occasion of anguish. In this, as in many other points, 
he bore a strong resemblance to Sir Matthew Hale. His 
awful reverence of the great Judge of all mankind, and the 
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humility with which he habitually walked in that preser.-e, 
made him uplift the sword of justice, as if it scarcely belonged 
to man, himself a suppliant, to let it fall on the neck of his 
fellow man. 

My brethren, we may be permitted to say, that these 
properties of a great judge, were adorned by manners, the 
combined effect of a benevolent heart, and of a fine education, 
which made his intercourse with the bar, and theirs with him, 
an unbroken circle of affection and respect. The practice of 
the law is not without its trials to a judge of the happiest 
temper. The efficiency of the advocate, in some causes, 
depends upon his giving the rein to his ardour, and in moving 
with a velocity which kindles others as well as himself. 
These rapid movements are unfriendly to a nice selection of 
phrases, and to that deference to the opposing sentiments of 
the court, which the due order of a judicial tribunal demands. 
It argues little against the judge or the advocate, that in cases 
like these, there should be momentary lapses of the temper. 
But whose memory is so unfaithful as to record one such 
incident in the judicial life of Chief Justice Tilghman? He 
knew the respect of the bar for him to be so cordial, that he 
never suspected offence; and they knew his integrity and 
fidelity to the law to be such, that they never placed his 
judgment on any occasion, to the account of prejudice, parti- 
ality, or impulse. The reign of sound law and impartial 
justice in the supreme court of the state, has therefore been 
the reign of courtesy and kindly feelings between the bench 
and the bar; and though dead, he will continue to speak as if 
living, in favour of this natural and delightful union. 

Upon the whole, his character as a judge, was a combina- 
tion of some of the finest elements that have been united in 
that office. Among those which may be regarded as primary 
or fundamental, were a reverential love of the common law, 
and a fervent zeal for justice, as the end and intended fruit of 
alllaw. The former was enlightened by laborious study in 
early life, the latter was purified, like the constitution of his 
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whole mind, by a ceaseless endeavour to ascertain the truth. 
In the service of these exalted affections, he never faultered, 
His effort in every cause was to satisfy them both; and by 
attention to the researches of others, patient inquiry for him- 
self, and a judgment singularly free from disturbance of every 
kind, he rarely failed to attain his object. Other judges may 
have had more learning at immediate command,—none have 
had their learning under better discipline, or in a condition 
more effective for the duty on which it was employed. His 
mind did not flow through his opinions in a stream of exube- 
rant richness, but its current was transparently clear, and its 
depth was never less than the subject required, however 
profound. He was moreover equal to all the exigencies of 
his office, and many of them were great, without any such 
exertion as appeared to disturb the harmony, or even the 
repose, of his faculties; and he has finally laid down his great 
charge, with the praise of being second to none who have 
preceded him in it, and of leaving his countrymen without 
the expectation or the desire of seeing him surpassed by those 
who shall follow him. 


The judicial faculties and virtues which I have thus endea- 
voured to sketch, could never have been the companions of 
disorder in the mind, the affections, or the life of the indivi- 
dual. My Lord Coke has made to the aspiring student of 
the law, this striking appeal, too flattering perhaps, except 
while the venerable vortrait of the late chief justice is still 
before us: “Cast thine eye upon the sages of the law that 
have been before thee, and never shalt thou find any one 
that hath excelled in the knowledge of these laws, but hath 
drawn from that divine knowledge, gravity and integrity.” 
He pronounces this knowledge to be irreconcilable with a 
loose and lawless life, and gives the result of his large expe- 
rience, that he had never seen any man of excellent judgment 
in the common law of Engiand, “but was withal, being taught 
by such a master, honest, faithful, and virtuous.’? The chief 
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justice was not only thoroughly taught by this master, but he 
came into the school accomplished in elegant learning; and 
long before he left it, there was associated the training of 
another school, worthier far than the common law, of the 
exalted eulogy of Sir Edward Coke. 

His early education, it has been remarked, was excellent. 
He was an accomplished Latin scholar, but to his own regret, 
had suffered his Greek to fall away by desuetude. The 
literature of the former language, he kept constantly fresh in 
his mind. His memory was stored with beautiful Latin, 
which he has been heard to repeat as it were to hinwself, 
when the occasion recailed it, and his modesty did not care 
to pronounce it aloud. On all his circuits and journeys into 
the districts of the supreme court, his companions were the 
Brste, a Latin author, and some recent treatise of distinction 
in the law. Upon the last that he ever made, he refreshed 
his recollections of the Pharsalia. It is perhaps no idle fancy 
to suppose that he may have then read, with almost a personal 
application, the prophetic appeal of the Spectre to the race of 
Pompey: 





veniet que misceat omnes 
Hora duces. Properate mori 





Such a name and such an example, are of great efficacy in 
the inquiry concerning the fittest basis of liberal education. 
All the faculties of his mind were thoroughly developed,— 
he accumulated large stores of knowledge,—he brought them 
into daily use,—he reasoned accurately,—he conversed ele- 
gantly,—his taste was refined,—the pleasures which it brought 
to him were pure,—his imagination was replete with the 
beautiful forms of ancient poetry,—he was adequate to the 
functions of one of the most exalted offices,—he knew little 
of the natural sciences,—and his education was such as kas 
been described. It would be unjust to him, however, to say 
that he undervalued knowledge of any kind, and least of all 
that knowledge which is opening every day to the world, 
and to this part of the world especially, new sources of wealth, 
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and new proofs of the wisdom and beneficence of Deity. On 
the contrary, with that diffusive liberality for which he was 
conspicuous, he gave his counsel and his money to every plan 
for increasing this species of knowledge; but it cannot be 
asserted of him, that he recommended it in any of its branches, 
as an instrument for unfolding the faculties of youth. He 
regarded these sciences as treasure for accumulation, after 
education had performed its office. For the great work of 
training the minds of young men to liberal pursuits, and to 
the learned professions, his opinion was anchored upon the 
system, by which he had been reared himself—the system of 
the American colleges. 

While the chief justice continued his intercourse with the 
learned ancients, he found leisure in the intervals of office, 
for the literature of his own language, in which he was exten- 
sively versed, and for which he possessed the keenest relish; 
and it is to these two sources that he owed the purity of his 
style, where nothing coarse or vulgar ever appeared, and 
which, without being affected or elaborate, was remarkable 
for the absence of all words of questionable authority. 

His moral qualities were of the highest order. It has been 
said, that the panegyrists of great men can rarely direct the 
eye with safety to their early years, for fear of lighting upon 
the traces of some irregular passion. But to the subject of 
this discourse, may with justice be applied the praise of the 
Chancellor D’ Aguesseau, that he was never known to take 
a single step out of the narrow path of wisdom, and that 
although it was sometimes remarked he had been young, it 
was for the purpose not of palliating a defect, but of doing 
greater honour to his virtues. Of his early life, few of his 
cotemporaries remain to speak; but those few attest, what 
the harmony of his whole character in later years would infer, 
that his youth gave presage by its sobriety and exemplary 
rectitude, of all that we witnessed and admired in the matu- 
rity of his character. It is great praise to say of so excellent 
a judge, that there was no contrariety between his judgments 
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and his life,—that there was a perfect consent bet:veen his 
public and his private manners,—that he was an engaging 
example of all he taught,—and that no reproach which, in 
his multifarious empioyment, he was compelled to utter 
against all the forms of injustice, public and private, social 
and domestic,—against all violations of law, from crime down 
to those irregularities at which, from general infirmity, there 
is a general connivance,—in no instance, did the sting of his 
reproach wound his own bosom. Yet it was in his life only, 
and not in his pretensions, that you discerned this his forta- 
nate superiority to others. In his private walks he was the 
most unpretending of men. He bore constantly about him 
those characteristics of true greatness, simplicity and modesty. 
Shall I add, that the memory of all his acquaintance may be 
challenged to repeat from his most unrestrained conversation, 
one word or allusion, that might not have fallen with propri- 
ety upon the ear of the most fastidious delicacy. 

His manners in society, were unusually attractive to those 
who were so fortunate as to possess his esteem; and they 
were the reverse to none, except those who had given him 
cause to withhold it. Their great charm was sincerity; and 
though unassuming and retired, they never failed to show 
the impress of that refinement in which he had passed his 
life. 

The kindness of his nature appeared in the intercourse that 
he maintained with his fellow citizens, notwithstanding the 
claims of his station. He probably entertained Mr. Burke’s 
opinion, that as it is public justice that holds the communi- 
ty together, the judges ought to be of a reserved and retired 
character, and wholly unconnected with the political world. 
He certainly acted up to all that the sentiment asserts; and he 
found the benefit of it, the community did also, in a ready 
submission to those judgments, more than one, in which a 
suspected infusion of party would have been a disturbing 
ingredient. No one who knew him in private life, had how- 
ever any reason to doubt his opinions, when the occasion fitly 
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called for their expression. Not deeming it discreet to meet 
his fellow citizens in those assemblies where either politics or 
their kindred subjects were to be discussed, he seized with 
the more avidity such occasions of intercourse as were pre- 
sented by meetings for public improvement, for philosophical 
inquiry, or the cultivation of literature; and in particular he 
attended with great interest to the concerns of the American 
Philosophical Society, of which he was chosen president on 
the death of Dr. Patterson, in the year 1824, and to those also 
of the Atheneum, of which he was the first, and during his 
life, the only president:—the Trustees of the University of 
Pennsylvania rarely missed him from his seat, or the United 
Episcopal Churches, of this city, from their vestry, as the 
warden of his venerable friend and pastor Bishop White. It 
was in this way that he diminished the distance to which his 
office removed him from society; keeping however a constant 
eye upon that office, even when he moved out of its orbit, 
and taking scrupulous care, that no external contact should 
be of a nature to disturb his movements when he returned 
to it. 

It was upon an occasion when a very delicate question 
agitated the country, that he mentioned to a friend a transac- 
tion in his life which, although in a certain sense public in 
its character, is even at this time not extensively known. His 
reason for adverting to it, illustrates in a striking manner his 
deference to the demands of his station; while the passage in 
his life to which it refers, discloses his sentiments upon the 
embarrassing question of negro slavery: a question however 
upon which, in some of its practical bearings, he thought it 
an act of infinite rashness to judge other men, and in regard 
to which he almost concealed his own decided proceeding, 
lest it should appear to reproach the judgment of his kinsmen 
and friends, 

Having been asked to take part in a public meeting in this 
city upon what has been called the Missouri question, he 
thought it expedient to decline. “ My office,” he said, “com- 
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pels me often to decide upon this irritating question of slavery; 
and it is not expedient to take part in a public discussion, that 
might bring my impartiality into doubt. No one who knows 
the arrangement that I have made with the slaves which 
belonged to me, will doubt my fervent wish to see the evils 
of this iedhontin mitigated, and, if possible extinguished.” 
The arrangement was an instrument executed on the 24th of 
April, 1811, by which he emancipated four of his slaves 
immediately, nine others in successive periods of from three 
to seven years, and the residue, twenty-five in number, toge- 
ther with their issue, on the first day of January after they 
should respectively attain the age of twenty-eight years. 
There was but one prescribed impediment to this eman- 
cipation,—unlawful absence from duty, wilfully or by impri- 
sonment for crime; in which case the party’s freedom was 
deferred for treble the term of his absence. The benevolent 
proprietor lived to see this emancipation attained by twenty, 
and he has secured its benefit to those that remain. He has 
secured it in the best way, by making it the reward of fidelity 
and virtue, and by so regulating it both as to time and num- 
bers, as to give its objects the best chance of establishment in 
the community. 

The temper of the chief justice was singularly placable 
and benevolent. It was not in his power to remember an 
injury. A few days before his death, he said to two of his 
friends, attendant upon that scene, “I am at peace with all 
the world. I bear no ill-will to any human being; and 
there is no person in existence, to whom I would not do 
good, and render a service, if it were in my power. No 
man can be happy who does not forgive injuries which he 
may have received from his fellow creatures.” How suit- 
able was this noble conclusion to his exemplary life! What 
a grace did this spirit impart to his own supplications! This 
was not a counterfeit virtue, assumed when the power to 
retaliate was wasted by disease. It was not the mere over- 
flow of a kindly nature, unschooled by that divine science 
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which teaches benevolence as a duty. It was the virtue of 
one who, in his eulogium upon his eminent friend Dr. Wis- 
tar, who had filled the Chair of the Philosophical Society, 
thus made known the foundation on which his benevolence 
was built. “Vain is the splendour of genius without the 
virtues of the heart. No man who is not good, deserves 
the name of wise. In the language of Scripture, folly and 
wickedness are the same; not only because vicious habits do 
really corrupt and darken the understanding, but because it 
is no small degree of folly to be ignorant, that the chief good 
of man is to know the will of his Creator, and to do it.’’ 

It was under the influence of this sentiment, that his fortune 
became a refuge to the unfortunate, far more extensively than 
his unostentatious manners imported. Notwithstanding the 
panoply which protected him from the assaults of this world, 
he was like the feeblest of his race, naked and defenceless 
against the dispensations of Heaven. His bosom suffered 
many and deep lacerations; but they had the propitious effect 
of opening his heart to mankind, instead of withering and 
drying up its affections. He was gentle, compassionate, cha- 
ritable in many of the senses that make charity the first of 
virtues; and long after his leaves and branches were all torn 
away, there was more than one that reposed in the shade of 
his venerable trunk. His closing years finely illustrated the 
remark, that the heart of a good man is like a good soil, 
which is made more fertile by the ploughshare, that tears it 
and lays it open,—or like those plants which give out their 
best odours when they are broken and crushed. 

An interesting record which this venerable man has left 
behind him, acquaints us with many of his most private 
thoughts, and presents him in a relation which no man can 
renounce, and which, when duly observed, is the appropriate 
light wherein to behold an eminent judge—the relation of 
man to his Creator. 

His birth-day, the 12th of August, was habitually appro- 
priated to the review of the past year, to self-examination, 
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and to intercourse with God; and it will not be deemed irrev- 
erent in us, the only children he has left, to cast an affectionate 
eye upon this record, and to draw encouragement and counsel, 
as well as increased veneration for his character, from the 
touching disclosure it makes of his fortitude, resignation, and 
piety. 

The first of the series which has been found, begins on the 
12th of August, 1804, when he completed his forty-eighth 
year. He says—“my health is good, my constitution unim- 
paired, but I am deeply impressed with the uncertainty of 
life. Let me prepare to follow the numerous friends who 
have left this world before me.’””—“The last stage of my 
residence on earth is approaching. Time is precious. I must 
not suffer it to be wasted in indolence, or thrown away on 
light amusements. I have endeavoured during the course of 
this day to strengthen my mind with virtuous resolutions, 
and I hope my endeavours have not been useless.”? He then 
repeats the resolutions he had formed for the government of 
his life, among which is that of “letting no day pass without 
prostrating himself before the Supreme Being, in meditation, 
thanksgiving, and prayer;’’ and he concludes his memorial 
by offering, as he expresses it, “with a grateful heart, his 
unworthy thanks to the almighty and merciful God, for past 
favours, far exceeding his merits,” and by “imploring with 
all humility, that he would graciously assist his weak endea- 
vours to keep the resolutions he had made.”’ 

He continues this review for several years, during which 
his strain is that of gratitude for constant benefactions: but in 
the year 1817, the clouds gathered around him, the coun- 
tenance of his beneficent Creator seemed to be withdrawn, 
and the night of his old age was approaching, with the pro- 
mise of but one feeble and ill-assured ray to relieve it from 
total darkness. He had been one of ten brothers and sisters, 
to all of whom he had borne the tenderest affection. He had 
been a husband, enjoying for a short time the happiness of 
that sacred relation. He had been the father of one child, 
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devotedly loved for her intelligence, filial affection, and piety. 
Mark with what a celestial temper, if I may so speak, he 
records the flight of all these blessings. “I have now attained 
the age of sixty-one, and have survived parents, brothers, 
sisters, wife, and child. But few of my dearest connexions 
remain in this world. May this reflection induce me so to 
use the short remainder of my life, as may recommend me to 
thy favour, and procure me the happiness of once more meet- 
ing my departed friends, according to my confident hope. 
Lord, thou hast taken away the child which thou hadst given 
me. I murmur not. Blessed be thy name.” 

‘Before the 12th of August, 1820, that feeble ray which was 
promised to his declining days, was extinguished. The only 
child of his only daughter was taken from him. Yet observe, 
how the light of the divine philosophy shone inward, and 
dispelled the gloom in which unassisted man would have 
sunk to despair. “Great God, during the last year, thou 
hast thrown me on the bed of sickness, and raised me up 
from it. Thou hast taken from me, my last earthly hope. I 
submit to thy providence, and pray that thou will grant me 
fortitude under all my afflictions. I am sure that whatever 
is ordained by thee is right. May I never forget that thou 
art always present, the witness and judge of my actions and 
thoughts. My life is hastening to an end. May I, by thy 
gracious assistance, so employ the remainder of it, as not to 
be altogether unworthy of thy favour.” 

On the last anniversary that he ever saw, he begins his 
paper with the prophetic declaration, “this day completes 
my seventieth year, the period which is said to bound the 
life of man. My constitution is impaired, but I cannot suffi- 
ciently thank God, that my intellects are sound, that I am 
afflicted with no painful disease, and that sufficient health 
remains to make life comfortable. I pray for the grace of 
the Almighty, to enable me to walk during the short remnant 
of life in his ways. Without his aid I am sensible that my 
efforts are unavailing. May I submit with gratitude to all 
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his dispensations, never forget that he is the witness of my 
actions and even of my thoughts, and endeavour to honour, 
love, and obey him, with all my heart, soul, and strength.”’ 

It is no longer wonderful that this venerated man perform- 
ed his duties to universal acceptance, when we discern the 
spirit, better far than the genius of Socrates, from which he 
asked counsel. The ancients would have said of him, that 
he lived in the presence of all the deities, since prudence was 
never absent from him. The holders of a better faith must 
say, that it was to no poetical deity, nor to the counsels of 
his own mind, but to that “grace”? which his supplications 
invoked, that he owed his protection from most of the lapses 
to which fallible man is subject. 

That “remnant of life’? to which his last memorial refers, 
unfortunately for us, was short as he had predicted; but he 
walked it as he had done all that went before, according to his 
devout aspiration. He continued to preside in the supreme 
court with his accustomed dignity and effect, until the suc- 
ceeding winter, when his constitution finally gave way, and 
after a short confinement, on Monday, the 30th of April, 
1827, he closed his eyes for ever. It will be long, very long 
before we shall open ours, upon a wiser judge, a sounder 
lawyer, a riper scholar, a purer man, or a truer gentleman. 

The private life of this eminent man, was the reflection of 
an unclouded mind, and of a conscience void of offence; and 
such external vicissitudes as marked it, did but ripen his 
virtues for their appropriate scene hereafter. The praise of 
his public career, is that it has been barren of those incidents 
which arrest the attention, by agitating the passions, of man- 
kind. If it has grown into an unquestioned truth, that the 
poorest annals belong to those epochs which have been the 
richest in virtue and happiness, it may well be admitted that 
the best judge for the people, is he who imperceptibly main- 
tains them in their rights, and leaves few striking events for 
biography. 

His course does not exhibit the magnificent variety of the 
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ocean, sometimes uplifted to the skies, at others retiring into 
its darkest caves,—at one moment gay with the ensigns of 
power and wealth, and at another strewing its shores with 
the melancholy fragments of shipwreck;—but it is the equal 
current of a majestic river, which safely bears upon its bosom 
the riches of the land, and reads its history in the smiling 
cities and villages, that are reflected from its unvarying sur- 
face. 

Such is the praise of the late Chief Justice Tilghman. He 
merited, by his public works and by his private virtues, the 
respect and affection of his countrymen; and the best wish 
for his country and his office is, that his mantle may have 
fallen upon his successor. 





ART. I11.—ON THE APPLICATION OF PAYMENTS. 


No part of the’ law exhibits, perhaps, such painful uncer- 
tainty as that relating to the application of payments made to 
a creditor by one indebted on various accounts. The student 
may pause, and after wearying himself over this confusion, 
turn at length, in despair, to a more promising chapter. Not 
so the anxious practitioner, who, in his midnight examination, 
knows that the morning must find him prepared to assume, 
at least, an air of confidence. The judge, too, in the high 
responsibility of passing upon momentous interests, often 
seems driven, after turning over the books, to the sortes vir- 
giliane, and adopts the dictum on which his jaded vision 
may chance to rest. In a recent case before the supreme 
court of New Jersey, (3 Green’s Reports, p. 318,) it is said: 
“The application of payments seems to be a subject about 
which it is difficult to find general principles in the books to 








32 ON THE APPLICATION OF PAYMENTS. 








guide our practice. The party paying may direct to what 
the application is to be made. If he waives his right, the 
party receiving may select the object of its appropriation. If 
both are silent the law must decide. But what is the decision 
of the law, or of enlightened reason, seems not to be well 
settled. Sometimes the court seems to have gone on the 
prineiple of preferring the supposed wishes or interest of the 
party paying. And sometimes a similar preference has been 
given to the party receiving. At other times the interest of a 
third party has governed the decision. And the cases seem 
to rest more on their own particular facts, than upon any 
general principles.”’ 

There may be no great difficulty in accounting, to some 
extent, for a state of things so disreputable to the administra- 
tion of justice. The doctrine on this subject is borrowed from 
the civil law, as much so as that of substitution and subro- 
gation. How idle, indeed, to talk of the common law, in 
reference to points which are only suggested by the exigencies 
of a refined and very complex state of society! Now in 
England there is a repugnance to the civil law. Sir William 
Jones, in his Law of Bailments, states it to be “in bad odour 
among Englishmen.” In the learned note to 9 Cowen, p. 
773, it is said: 

“On the head of appropriation, or as continental writers 
would say, imputation of payments, it is matter of curiosity 
as well as instruction to see how nearly English judges have 
followed Roman lawyers without acknowledging it. As it 
cannot be supposed they did so unwittingly, we must proba- 
bly set down their silence to that inveterate hatred by which 
their nation has long been characterized towards the civil 
law.” 

There is, perhaps, as much of national vanity as of hatred 
in this matter. The “nolumus leges Angliz# mutari’’ is per- 
petually before the imagination. Judges have been known 
to rebuke counsel for talking about the conquest of England; 
and, in truth, to him who thrills (and who does not?) with 
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the apostrophe to that flag which has braved “these thousand 
years!’’ the battle and the breeze, it is exceedingly distasteful 
to recall the prosaic truths of history. Chief Justice Holt says, 
(12 Modern 482, Lane vs. Cotton): 

“This is the reason of the civil law in this case which, 
though Iam loth to quote, yet, in as much as the laws of all 
nations are doubtless raised out of the ruins of the civil law, 
as all governments are sprung out of the ruins of the Roman 
empire, it must be owned that the principles of our law are 
borrowed from the civil law, and, therefore, grounded upon 
the same reason in many things, &c.” 

We must allow, too, for a reasonable love of ease, and 
repugnance to labour in new and unfamiliar fields, on the 
part of those whose current and necessary duties are suffi- 
ciently arduous. This is assigned as the reason for not 
permitting the citation, in Westminster Hall, of any American 
case decided in our national or state courts. The dignity of 
the bench, too, might suffer if the necessity were admitted of 
seeking materials for thought or illustration in quarters where 
the aid of a dictionary or of a tyro might be indispensable. 
An occasional dip even into the year books, or into Brooke’s 
Abridgment, is net calculated to weaken this repugnance. 

Dr. Strahan, in the preface to his translation of Domat, 
more than a century ago, remarks: 

“The little regard which has of late years been shown in 
this kingdom to the study of the civil law, has been in a 
great measure, owing to the want of a due knowledge of it, 
and to the being altogether unacquainted with the beauties 
and excellencies thereof, which are known only to a few 
gentlemen who have devoted themselves to that profession; 
others who are perfect strangers to that law, being under a 
false persuasion that it contains nothing but what is foreign 
to our laws and customs.” 

It was a subject of reproach against Lord Mansfield that he 
recognised the merits of the civil law. The charge is caught up 
by Junius, and urged with his usual bitterness of vituperation. 
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“You have made it your study to introduce to the court 
where you preside, maxims of jurisprudence unknown to 
Englishmen; the Roman code, the law of nations, (!) and 
the opinions of foreign civilians are your perpetual theme.”’ 

Whatever influence may be ascribed to any or all of the 
foregoing considerations, it is certain that we find the English 
courts, at an early period, snatching from the civil law these 
maxims: 1. The debtor has the right to say how the money 
paid by him shall be applied. 2. If the debtor omit to indi- 
cate his will, the right of application passes to the creditor. 
Having got a rule thus brief, and easily remembered, there 
is discoverable an anxiety, for a long time, to discard all fur- 
ther reference to the civil law; and even as with the gipsies, 
to disfigure the stolen children, lest their parentage might be 
detected. 

The notoriety given in that country of late years to all 
proceedings in the courts of justice, has afforded scope for the 
criticism of an enlightened public opinion. No one could fail 
to be struck with the flagrant injustice which must often 
attend the blind adoption of rules from a foreign code, with- 
out those modifications which had been found necessary, in 
that very code, to meet the emergencies of an advanced state 
of civilization and commerce. However convenient such a bed 
of Procrustes might be to the indolent or unskilful operator, 
the writhings of its victims could not fail to excite attention 
and sympathy. 

Sir William Grant, in Clayton’s case, (1 Merivale 604,) 
with the manliness of conscious strength, is not afraid or even 
“loth” to quote the civil law; and English judges have since 
sought shelter behind his authority. Thus in the case of 
Field vs. Carr, (5 Bingham, p. 13: 15 English C. L. p. 349,) 
Chief Justice Best says: “the rule settled by Sir William 
Grant, has received the sanction of every court in Westmin- 
ster Hall;’’ and in the same case, Parke Justice, says: “the 
rule in Clayton’s case has been adopted by all the courts in 
Westminster Hall, and the only question is whether the facts 
here come within it.” 
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Thus the rule in Clayton’s case, as settled by Sir William 
Grant, in 1817, would now be gravely announced by an 
English writer as part of the “common law,’’ whose sanction 
is derived from indefinite antiquity! All this does infinite 
mischief. It shocks that love of truth which should ever be 
intense with those who take part in the sacred ministry of 
justice. It deadens, too, that just enthusiasm which we ail 
cherish for the common law, in points wherein its undeniable 
superiority over the civil law is sketched, with such happy 
discrimination, by Chancellor Kent, (Lecture xxiii). 

The remarks which follow do not aim at any thing beyond 
awakening the professional mind to the necessity for a more 
comprehensive survey of this whole subject than has yet been 
presented. 

In referring to the civil law, it is proper to mention to those 
whose researches have not heretofore taken this direction, 
that the Digest prepared by Tribonian and his sixteen col- 
leagues, under the order of Justinian, is very deficient in 
precision and methodical arrangement. The emperor allowed 
ten years for its completion; but it was finished in three. 
Instead of presenting a rule in language of its own, it groups 
together passages from the writings (since in a great measure 
lost) of distinguished lawyers. It has been computed, that of 
the 1800 pages of which the Digest is composed, 600 were taken 
from the writings of Ulpian, 300 from Paulus, 100 from Papi- 
nian, 90 from Julian, 78 from Sczvola, 72 from Pomponius, 70 
from Gaius, 41 from Modestinus, and so on to other civilians of 
less note, in diminished proportions. The student, therefore, 
who looks into the work, expecting to find the anxious pre- 
cision of a skilfully drawn statute, is sadly disappointed, and 
will oftentimes be subjected to the necessity of deducing for 
himself, by a laborious process, the “result of the cases.” It 
may he supposed to occupy such a place as would to us a 
digest ‘f American decisions, if the Reports of Cranch, and 
Wheaton, and Peters, and Johnson, and Dallas, and Binney, 
and Pickering, and Cowen, and Wendell, and the rest, should 
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perish and leave no other vestige of their contents. With all 
its faults, Chancellor Kent describes it as 

“The greatest repository of sound legal principles, applied 
to the private rights and business of mankind, that has ever 
appeared in any age or nation. Justinian has given it the 
venerable appellation of the temple of human justice. The 
excellent doctrines and the enlightened equity which pervaded 
the work, were derived from the ancient sages, who were 
generally men of distinguished patriotism, and sustained the 
most unblemished character, and had frequently been advanced 
to the highest offices in the administration of the government.” 

The Digest has been universally admired for its purity and 
vigour of style; Lord Mansfield remarking, “it is held to be 
so perfect and elegant that the Latin tongue might be retrieved 
from it, were all other Latin authors lost.’’ 

Sir Matthew Hale felt strong enough to disdain any flattery 
of English prejudices on this subject. According to Bishop 
Burnet, (Life of Sir M. Hale, p. 24,) he frequently said, that 
the true grounds and reasons of law were so well delivered 
in the digest, that a man could never well understand law as 
a science without first resorting to the Roman law for infor- 
mation, and he lamented that it was so little studied in 
England. 

The following passages of the Digest, relate to the subject 
under consideration. (Corpus Juris Civilis Ed. Lips. 1735, 
p. 988, Elzevir Ed. 1663, Dig. p. 682.) 


Dig. lib. XLVI. Tit. LL. 
De Solutionibus et Liberationibus. 
I. Ulpianus lib. XLIII. ad Sabinum. 

Quotiens quis debitor ex pluribus causis unum debitum 
solvit, est in arbitrio solventis dicere quod potius debitum vol- 
uerit solutum, et quod dixerit id erit solutum. Possumus 
enim certam legem dicere ei quod solvimus: 

Quotiens vero non dicimus id quod solutum sit, in arbitrio 
est accipientis cui potius debito acceptum ferat. 
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Dummado in id constituat solutum in quod ipse, si deberet 
esset soluturus (quoque debito se exoneraturus esset si debe- 
ret) id est, in id debitum quod non est in controversia, ant in 
illud quod pro alio quis fidejusserat, aut cujus dies nondum 
venerat. equissinum enim visum est crediterem ita agere 
rem debitoris ut suam ageret. Permittitur, ergo, creditor con- 
stituere in quod velit solutum dummodo sic constituamus ut in 
re sua constitueret; sed constituere in-re presenti, hoc est 
statim, atque solutum est. 


II. Florentinus lib. VIII. Justitutionum. 
Dum in re agenda hoc fiat, ut vel creditori liberum sit non 
accipere, vel debitori non dare, si alio nomine exsolutum quis 
eorum velit. 


If. Ulpianus lib. XLII. ad Sabinum. 

Ceterum postea non permittitur. Hee res efficiet ut in 
duriorem causam semper videatur sibi debere accepto ferre; 
ita enim et in suo constitueret nomine. § I. Quod si forte a 
neutro dictum sit, in his quidem nominibus que diem, vel 
conditionem habuerunt, id videtur solutum cujus dies venit. 


IV. Pomponius lib. XIII, ad Quintum Mucium. 

Et magis quod meo nomine quam quod pro alio fidejussorio 
nomine debeo; et potius quod cum pana quam quod sine 
pena debetur; et potius quod satisdato quam quod sine satis- 
datione debeo. 

Ulpianus lib. XLIII. ad Sabinum. 

In his vero que presenti die debentur constat quotiens 
indistincte quid solvitur, in graviorem causam videri solutum. 
Si autem nulla pregravet (id est, si omnia nomina simila fue- 
rint) in antiquiorem; gravior videtur que sub satisdatione 
videtur quam ea que pura est. 


VIL. Ulpianus lib. XLII. ad Sabinum. 

Si quid ex famosa causa, et non famosa, debeatur, id solu- 
tum videtur quod ex famosa causa debetur. Proinde si quid 
ex causa judicati, et non judicati, debetur, id putem solutum 
quod ex causa judicati, et ita Pomponius probat. Ergo si ex 
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causa que inficiatione crescit, vel peenali debetur, dicendum 
est id solutum videri quod pene habet liberationem. 


It will be seen that the doctrine here announced, is drawn 
principally from the works of Ulpian, whose text is broken 
up into four detached paragraphs, with a view to interpolate 
the confirmatory or more minute provisions found in the wri- 
tings of other distinguished civilians. It would appear, then: 

1. Where he who is indebted on various accounts makes a 
payment, he has a right to designate in what manner the 
payment shall be applied. 

2. If the debtor omit to declare on what account he makes 
the payment, the creditor may make the application. 

Thus far the civil law has been followed implicitly in Eng- 
land and in America. Let us now advert to the proviso by 
which the civil law qualifies the right of a creditor: 

Provided that the creditor shall so apply the payment as 
he would himself have directed the application had he been 
the debtor ; thus, the payment shall not be applied to a dis- 
puted debt, nor to one for which the payer was only surety; 
nor to a debt not yet due. For it appears most consonant to 
equity, that the creditor should act in reference to the case of 
the debtor as he would act in his own case. It is permitted, 
therefore, to the creditor to make the application, subject 
however to the restriction that it be such as he would have 
directed in his own case had he been the debtor. 

However the rule, as thus modified, may seem to be ex- 
pressed quaintly or even in mockery of the creditor, yet it is 
certainly not an impracticable one. The present Chancellor 
of New York remarks, in Stone vs. Seymour (15 Wendell 29): 

“The Roman law proceeded upon the erroneous principle 
that where there was an indefinite payment the creditor was 
bound to act upon the golden rule of doing as he would be 
done by, if he was himself the debtor; and must therefore 
apply it in that way which would be most beneficial for the 
debtor. See 1 Domat. In adopting this principle the Roman 
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lawgivers overlooked the fact, that where there were conflict- 
ing interests the golden rule applied to the debtor as well as 
the creditor; and that upon the same principle it would be the 
duty of the debtor to allow his creditor to apply the payment 
in the way that he might consider the most beneficial to 
himself.”’ 

Here is a mixing up of things quite distinct from each other. 
The maxim thus commented on, of a code drawn from a 
remote period of paganism, does not aspire to the character 
of the golden rule inculcated by our Saviour. It merely 
establishes that the construction shall be perseveringly favour- 
able in all cases, to the debtor slass—a sentiment with us 
strongly implanted in the popular mind, and which may be 
traced, on so many occasions, in our legislation and jurispru- 
dence. It carries out that priority in the right of application 
which ail concede to the debtor in the first instance, and which 
should remain with him until renunciation. This tenderness 
towards the debtor, is strikingly visible in our own law, where 
the question is whether a conveyance shall be deemed a mort- 
gage or a conditional sale. The strong leaning to protect the 
party who, in the relation of debtor and creditor, occupies the 
feebler position, often causes even the plain intent of the 
parties, as evidenced by writing, to be over-ruled. Although 
not ¢he golden rule, yet its spirit is so much in consonance 
with our religion, that we are startled at its disappearance in 


’ the transfer of principles from a Heathen to a Christian code. 


Justinian did not venture to discard it. 

3. The civil law exacts of the creditor as well as of the 
debtor, an application at the time of payment, differing in 
this particular, as is alleged, from the “law of England.” 

The rule that the first choice is with the debtor and the 
second with the creditor, has a seductive facility of applica- 
tion, and doubtless in several English cases, has been pushed 
to the extent of declaring that if the debtor omit, at the time 
of payment, to indicate the destination, the creditor may arbi- 
trarily apply it at any after period, although he was equally 
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silent at the time of receiving the money. Yet why should a 
creditor be thus permitted, at any distant time, or even the 
moment after the debtor’s back is turned, eagerly to book his 
advantage and congratulate himself that the subject was not 
adverted to during the interview? The prior right of the 
debtor all concede. He omitted to exercise it at the time of 
payment. So did the creditor. They are alike in default. 
The subject is forgotten or tacitly postponed. Why, then, 
should their positions be reversed when it has, at length, 
attracied attention and become an object of solicitude? If 
the creditor had declared his purpose, or if, at any future 
period he should do so, without objection, here would be it 
is true an assent of minds—a compact. But it is quite differ- 
ent to say that he can, exparte, make an application which 
he well knows the debtor, if his attention were awakened, 
would earnestly deprecate. 

When must the application be made by the creditor, if not 
at the time of payment? The attempt to answer this question, 
by exploring the cases, is a humiliating task to those who 
would fain regard the law as a science, or as supplying a 
clear and fixed rule of civil conduct. 

The learned president of the court of appeals of Virginia, 
(Pendleton,) thus states the rule in Hill and Brazton vs. 
Southerland’s Executors, (1 Washington Reports, Virginia, 
p. 133.) 

«“ Although if the debtor neglect to make the application at 
the time of payment, the election is then cast upon the credi- 
tor, yet is incumbent upon the latter, in such a case to make 
a recent application by entries in his books or papers, and 
not to keep parties and securities in suspense, changing their 
situation from time to time as his interest, governed by events, 
might dictate.”’ 

In 4 Cranch, p. 320, Mayor of Alexandria vs. Patten, the 
judge of the circuit court had laid down the law at the trial 
as follows: 

“If Mr. Patten, at the time of paying the money, did not 
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direct to which account it should be applied, and if it was not 
understood by the parties at the time of payment on which 
account it was made, the plaintiff had a right immediately 
to make the application on which account he pleased; but 
such application must have been recent and before any alte- 
ration had taken place in the circumstances of Mr. Patten.’ 

This doctrine was declared, in an opinion pronounced by 
Chief Justice Marshall, to be erroneous. 

“ No principle is recollected,” says he, “which obliges the 
creditor to make this election immediately. After having 
made it he is bound by it; but wntil he makes it he is free 
to credit either the bond or simple contract.”’ 

In the case of Kirkpatrick vs. U. S. (9 Wheaton, p. 724,) 
Judge Story in delivering the opinion of the court, (over 
which Chief Justice Marshall then presided,) says: 

“The general doctrine is that the debtor has a right, if he 
pleases, to make the appropriation of payments; if he omits it 
the creditor may make it; if both omit it the law will apply 
the payments according to its own notions of justice. It is 
certainly too late for either party to claim a right to make an 
application after the controversy has arisen, and a fortiori 
at the time of trial.’’ 

The rule thus laid down would seem to be not only arbi- 
trary but very difficult of application. When shall a contro- 
versy be said to have arisen? The truth is, with regard to 
these payments, that neither party cares at the time to touch 
the subject of appropriation. Solicitude on the part of the 
debtor, would imply misgivings as to his ability to meet ad/ 
his engagements; whilst stiffness on the part of the creditor 
would convey a like ungracious intimation. They separate 
with smiles and good wishes and an air of gentlemanly 
indifference as to the precise language of receipts. The cre- 
ditor afterwards slyly makes an entry, against which he 
knows the debtor would indignantly protest. There is an 
ascertained diversity of interest between them. It is this 
very conflict which causes the entry to be made. What 
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does it matter that there has been no previous squabble—no 
overt act of dissention? That results from the secrecy of the 
entry. The controversy has long been foreseen. It would 
break out if the debtor Anew what the creditor was about; 
and to get a start in the race is the creditor’s motive for con- 
cealment. If this rule were found in a statute, the courts 
would probably give it the construction, that the entry to be 
available must be made when it is apparently a matter of 
indifference, and prior to any collision of interests, or wishes; 
in analogy to an act or expression constituting part of the 
res gesta, before any selfish or deceptive purpose can be 
supposed to have been formed. Thus viewed, it would be 
useless for practical purposes. 

In Harker vs. Conrad, (12 8, & R. 305,) a case before the 
supreme court of Pennsylvania, the present chief justice, in 
delivering the opinion of the court, says: 

“ Although as between the immediate parties the creditor 
has a right to appropriate where the debtor has failed to do 
so, yet this right must be exercised within, at the furthest, a 
reasonable time after the payment, and by the performance 
of some act which indicates an intention to appropriate. It 
is too late to attempt it at the trial.”’ 

The same language as to a reasonable time, is found in 
the opinion of the court in 2 Vermont R. 286, Briggs vs. 
Williams. 

In 5 Peters, 168, Backhouse and others vs. Patten and 
others, Judge M’Lean, in delivering the opinion of the court, 
says: 

«“ Whether the application must be made by the creditor at 
the time the money is received, or within a reasonable time 
afterwards, it can be of no importance in this case to inquire. 
There may be cases where, no indication having been given 
as to the application of the payment by the debtor or creditor, 
the law will make it. But it cannot be admitted that in such 
cases the payment will be uniformly applied to the extinguish- 
ment of a debt of the highest dignity. That there are autho- 
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rities which favour such an application is true, but they have 
been controverted by other adjudications !”’ 

In the case of Philpot vs. Jones, 2 Adolphus and Ellis, p. 
41, (29 Eng. C. L. Reports, p. 25,) Denman, Chief Justice, 
says: 

“The defendant made no appropriation of that payment; 
the plaintiff, therefore, might elect at any time to cor 
it to this part of his demand.”’ 

And so Taunton, Justice in the same case: 

“The rule is, that if a debtor pays money on account, and 
does not at the time state how it is to be applied, the creditor 
may make the appropriation. Here the 17/. was paid without 
any application to the particular items of the account. The 
plaintiff, then, might apply that payment to the items in ques- 
tion; and he was not bound to tell the defendant at the time 
that he made such application; he might make it any time 
before the case came under the consideration of a jury.” 

In Smith vs. Wigler and Tunnicliffe, 3 Moore and Scott, 
175, (30 Eng. C. L. Reports, p. 286,) Chief Justice Tindal 
says: 

“Then supposing the conduct of Tunnicliffe not to amount 
to an indication. of intention so to appropriate the payments, 
has the plaintiff, who in the next place has the right, signified 
his intention to set the sums received by him against the latter 
part of the account exclusively. In the absence of appropri- 
ation by the debtor, the creditor must make the appropriation 
at the time the money comes to his hands.”’ 

Yet in Mills vs. Fowkes, 5 Bingham, 455, (35 English C. 
L. p. 178,) the same chief justice says: 

«“ These cases show clearly that the receiver has a right to 
appropriate if the payer omit to do so; and, in Simson vs. Ing- 
ham, that he may make the appropriation at any time before 
action. Best J. was the only judge who said that the appro- 
priation must be made within a reasonable time.” 

Bosanquet J. in the same case, says: 

«“ As the debtor made no appropriation, the creditor might 
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appropriate the payment at any time before the action com- 
menced,”” 

Coltman J. says: 

“ Notwithstanding the doubt expressed by the master of 
the rolls in Clayton’s case, the general current of authorities 
is the other way, establishing that where the debtor omits to 
make an appropriation, the creditor may appropriate the pay- 
ment to the earlier debt. Whether he should do that within 
a limited time it is not necessary to decide here, because 
there has been no unreasonable delay. The more correct 
view, however, seems to be that the creditor is not limited 
in point of time.” 

The case of Simson vs. Ingham, 2 Barnwall & Cresswell, 
65, (9 Eng. C. L. p. 29,) referred to in the preceding cases, 
goes the length of deciding that entries made by the creditor 
on his own books, marking the appropriation of the money, 
are not binding on him until communicated to the debtor, but 
are revocable and may be shifted at any time prior to such 
communication. 

Bailey J. “It has been insisted that, at that period of time, 
they had no right to do so, because they were precluded by 
the entries which they had already made in their own books 
in the intermediate space of time. If, indeed, a book had 
been kept for the common use of both parties as a pass-book, 
and that had been communicated to the opposite party, then 
the party making such entries would have been precluded 
from altering that account; but entries made by a man in 
books which he keeps for his own private purposes, are not 
conclusive on him until he has made a communication on 
the subject of those entries to the opposite party. Until that 
time, he continues to have the option of applying the several 
payments as he thinks fit.” 

Holroyd J. “Now those entries not having been commu- 
nicated to the opposite party, it seems to me that the election 
was not complete. The effect of making the entries in their 
own private books, shows only that the idea of so applying 











ee 














ON THE APPLICATION OF PAYMENTS. 45 








the payments had passed in their own minds. It is much the 
same thing as if they had expressed to a stranger their inten- 
tion of making such application of the payments, and had 
afterwards refused to carry such intention into effect.’’ 

Best J. “I think that he [the creditor] has a reasonable 
time to decide to which account he will place a sum that has 
been paid him without any application of it by his debtor, 
and more than a reasonable time has not been taken by the 
plaintiffs. When once the creditor has made his election he 
is bound by it. For the reasons given by my brothers, I think 
no election was made until the account was rendered to the 
Huddersfield bankers.”’ 

We can hardly fail to note here the complete reversal, by 
Christian judges, of that humane presumption in favour of the 
debtor which characterizes the doctrine as found in the hea- 
then code from which it is derrved. The debtor is. sternly 
told that his time has gone by; he had not sufficient presence 
of mind, at the critical moment, to claim his advantage; yet 
the creditor may not only be guilty of the same default, but 
he may, up to the last moment, arbitrarily withdraw an appli- 
cation made by himself if he can thereby better accommodate 
his fluctuating views of self-interest. The only condition im- 
posed upon him is that he shall keep his debtor in ignorance 
of what he is about! 

What is the clue by which to escape from this labyrinth? 
Long after the substance of these remarks had been commit- 
ted to paper, the writer has seen the conclusions attained by 
a very eminent judge which are not unlikely to find favour and 
to carry conviction. In the recent case of Gass vs. Stinson, 
(3 Summer’s C. C. R. 110,) Judge Story holds this language: 

“ There is no doubt that the doctrine of the common law, 
as to the appropriation of indefinite payments, has generally 
been borrowed from the Roman law; and it is deeply to be 
regretted that there has been any departure, in any of the 
authorities, from its true results. The Roman law is equally 
simple, convenient and reasonable upon this subject; and for 
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most cases will furnish an easy and satisfactory solution.’’ 
p. 110. 

«“ Now the whole of this doctrine of the Roman law turns 
upon the intention of the debtor, either express, implied, or 
presumed; express, when he has directed the application of 
the payment, as in all cases he had a right to do; implied, 
when he knowingly has allowed the creditor to make a par- 
ticular application at the time of payment without objection; 
presumed, when, in the absence of any such special appropri- 
ation, it is most for his benefit to apply it to a particular debt. 
And, notwithstanding there are contradictory and conflicting 
authorities on this subject in the English and American cou.ts, 
I cannot but think, that the doctrine of the Roman law is, or, 
at least ought to be held, and may well be held, to be the true 
doctrine to govern our courts. There is a great weight of 
common law authority in its favour, and, in the conflict of 
judicial opinion, that rule may fairly be adopted, which is 
most rational, convenient, and consonant to the presumed 
intention of the parties. If the creditor has a right in any 
case to elect to what debt to appropriate an indefinite pay- 
ment, it seems to me, that can be only when it is utterly 
indifferent to the debtor to which it is applied, and then, per- 
haps, his consent that the creditor may apply it as he pleases, 
may fairly be presumed. Mr. Justice Cowen, in his learned 
and elaborate opinion, in Pattison vs. Hull, (9 Cowen R. 747; 
Id. 765 to 673,) has examined and criticised all the leading 
authorities; and manifestly leans in favour of adopting the 
doctrines of the Roman law throughout. I confess myself 
strongly inclined the same way; and shall yield only to 
authorities which I am bound to follow.”’—p. 111. 

It is very certain that decisions giving to the creditor a 
sharp and peremptory right of application, offend, even with 
all the softening of the modern cases, a nice sense of justice. 
President Tucker, in Donally vs. Wilson, 5 Leigh’s Virg. 
R. 335, adverting to some of these cases which had been 
pressed in argument, could not forbear to remark: 
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“ Those cases, then (if we accede to their correctness) do 
not sustain the instruction here. For my own part, I think 
they have strained the doctrine of the creditor’s right far 
beyond what is reasonable.”’ 

In Pennsylvania, the case of Harker vs. Conrad, 12 8. & 
R. 305, seems to establish that, in the application of indefinite 
payments, the interest of the creditor will never be looked to 
so long as there can be discovered any known or presumed 
interest on the part of the debtor. 

In that case a lumber merchant had a claim against the 
owner of ¢wo houses for materials furnished in their con- 
struction. A general payment had been made on account, 
He delayed to file his dien, under the statute, until it had 
ceased to be operative except upon one of the houses, and 
that one in the hands of a purchaser. He sought, therefore, 
to apply the payment to the expired lien, and fix the whole 
of what remained due upon the house on which the lien still 
subsisted. 

The inferior court found not the least difficulty in the case, 
but decided it, off-hand, on the short “common-law” rule: 

«The payments mentioned in the fourth point, on the part 
of the defendants, were not applied by the defendants at the 
time of payment to any particular account. The plaintiffs 
might, therefore, apply the payments to which account they 
thought proper.” } 

After despatching this point, another is taken up which it 
is said “ deserves more attention.” 

Yet the reversal was on the very point which the court 
below thought so free from doubt. 

«“ As the charge was right,” says Gibson J. “on all the 
points but one, it is unnecessary to make any other than that 
point the subject of particular remark. The jury were directed 
that under the circumstances of the case, the right to appro- 
priate the payment made on 3 July, 1820, devolved on the 
plaintiff.”” 

He then proceeds to lay down the rules which govern in 
such cases: 
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“The debtor has the right to make the application in the 
first instance, and failing to exercise it, the same right devolves 
on the creditor; but where neither has exercised it, the law 
nevertheless presumes, in ordinary cases, that the debtor 
intended to pay in the way which at the time was mosi to 
his advantage. ‘Thus, if it were peculiarly the interest of 
the party to have the money received in extinguishment of a 
particular demand, the law intends that he paid it in extin- 
guishmeni of such demand, and that the omission to declare 
his intention was accidental. . Such intendment is reasonable 
and natural, and one which will, in most cases, accord with 
what was actually the fact: it is therefore equivalent to an 
exercise of the party’s right by acts, or an express declaration 
of intention. 

«“ Where, however, the interest of the debtor could not be 
promoted by any particular appropriation, there is no ground 
for a presumption of any intention on his part, and the law 
there raises a presumption, for the same reason, that the pay- 
ment was actually received in the way that was most to the 
advantage of the creditor.. I think these principles, as fur- 
nishing general rules, may fairly be extracted from the cases. 
Then, according to this, if the controversy was between the 
original parties, it would admit of a doubt, whether the pay- 
ment ought not to be considered, as having been made on the 
foot of the account for materials furnished to the houses in 
Fourth street, because, by having it so applied, the plaintiffs 
would secure their whole demand, without the expense and 
trouble of filing their lien against those houses, whilst Harker 
and Thorn would not have been benefited by having it ap- 
plied to either demand in particular.” 

Thus far the doctrine announced did not dispose of the case, 
because it could not be positively affirmed that the pecuniary 
interest of the payer was involved, whilst, on the other hand, 
the receiver had a deep stake in sustaining the decision of the 
court below. The learned judge, therefore, proceeds to exhi- 
bit, in strong relief, the moral interest of the payer, which he 
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holds to be decisive. It was his duty to protect the individual 
who had bought from him. It shall be presumed, therefore, 
in the absence of proof, that he intended to do so. The court 
proceed: 

« But the introduction of a purchaser without notice into 
the case, leads to an opposite result. He stands in superior 
equity to Harker and Thorn, who were bound in conscience 
to protect the title which they had conveyed to him, and 
who, there is, therefore, as much reason to presume, intended 
to make this payment for Azs benefit, as there would be to 
presume that they intended to apply it in the way most con- 
ducive to ¢heir own interests, if a particular application of it 
could have produced an equal benefit to themselves. The 
law ought to presume, and does presume that every man is 
governed by the dictates of conscience, and that he will do 
what honesty requires of him, even though it be against his 
interest. Such a presumption can prejudice no one, nor does 
it injure the plaintifis here. They were bound by every con- 
sideration of equity, to perpetuate their lien on the houses in 
Fourth street, and thus, while they secured themselves, to 
cast the burden on those whose duty it was to bear it. Having 
failed to do so, the purchaser stands in superior equity also to 
them; and they must therefore bear a loss which arose entirely 
from their own neglect, and which it was their duty to pre- 
vent.”’ 

Although hardship on a purchaser is here referred to, it has 
no further legitimate bearing on the argument of the judge 
than as illustrating the guo animo of the payer—the appeal 
to his imputed good faith—by arraying the circumstances 
which ought to have been decisive with a just and honourable 
man. 

Subsequently, when the same case came up again, (2 
Rawle, 324,) Justice Huston, in delivering the opinion of the 
court, after citing 12 S. & R. says: 

“I refer to that case for the general law as to what debt a 
payment made and not appropriated at the time shall be 

VOL. I. 7 
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applied to; and adopt the principle there stated as applicable 
to this matter, but much more strongly to these facts.” 

A very recent case in the same court, Dickinson College 
vs. Church, (1 Watts & Sergeant, 464,) seems to present a 
singular appearance. There, a lumber merchant, Church, 
had supplied materials to a contractor, Myers, engaged in 
several contracts for building, and who, amongst the rest, had 
one with the trustees of Dickinson College for erecting a gram- 
mar school. The contract with the trustees bore date 6 April, 
1837. The account between Church and Myers extended 
from 22 January, 1837, to 13 November, 1837. A payment 
on account had been made 26 June, 1837. How was this to 
be applied? The trustees contended that it should go to dis- 
charge so much of what constituted a /ien upon their building. 
The lumber merchant’s interest was that it should be applied 
to the earlier items of the account, for which he had no other 
security than the personal liability of the contractor, who had 
probably become insolvent. ; 

The judge in the court below, when pressed for a rule of 
appropriation, /e/t it to the jury to say how the payment was 
to be applied. The supreme court “see nothing wrong” in 
this course, and call it “leaving the determination of the fact 
to the jury,’”’ when it is obvious that the jury were left to find 
out, as best they might, a rude of appropriation “as matter of 
fact.”” So the reporter, who was of counsel in the case, evi- 
dently understood. Indeed no one, it is presumed, could have 
contended, even in the inferior court, that the jury were not 
to decide how far the facts, as established by positive or pre- 
sumptive evidence, brought the case within any given rule 
laid down by the judge. It is incredible, too, that the ruling 
of the court to that effect, should have been deemed worthy 
of being formally announced to the professional world. The 
case as a precedent, can be viewed in no other light than as 
enabling a court to escape from its proper responsibility on 
this perplexing subject. | 

It is remarkable that the case in 12 S. & R. was not referred 
to by court or counsel. Yet it would appear to furnish a 
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ready solution. The trustees paid to the contractor a round 
sum in full for every thing, including materials. It would be 
perfidy on his part to leave the building subject, in their 
hands, to a lien for the very materials he was bound to pro- 
vide. To do so, would expose him to a suit on the part of 
the trustees, involving a stain upon his reputation, and also, 
full indemnity for the consequences of his bad faith. Equally, 
therefore, as an honest and a selfish man, he must be presumed 
to have felt it his interest to apply the payment so as to relieve 
the trustees. The law, according to 12 8. & R. will presume 
that such was the payer’s intention, although he was silent at 
the time of payment, and will not suffer such presumed intent 
to be over-ruled by the receiver who would apply it to the 
unsecured debt. 

We are not informed at what conclusion the jury in 
Cumberland county, Pennsylvania, arrived in the Dickinson 
College case! Nothing can show, in a more striking light, 
the wild uncertainty that must attend the administration of 
justice, and the impossibility of offering safe professional 
counsel, until we consent to look to the quarter whence the 
doctrine is derived, and discard a silly prejudice borrowed 
from England. 

Lord Eldon, alluding to a flippant sarcasm at the court of 
chancery, says, (Gee vs. Pritchard, 2 Swanston, 414) “Nothing 
would inflict on me greater pain, than the recollection that 
I had done anything to justify the reproach that the equity of 
this court varies like the chancellor’s foot.”” Verily, if ques- 
tions of this kind are to be thrown loosely into the jury-box 
for decision, there will be as many different measures as might 
set up all the cordwainers of a great city! 

There remains to be considered the very interesting and 
complex part of the subject, how far the application of pay- 
ments may be controlled by the presence of a surety, or of 
different sets of sureties. The result of the writer’s examina- 
tion will be put on paper should leisure permit. 

Pittshurgh. B. 
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ART. III.—ON THE LIABILITY OF THE GRANTEE 
OF A FRANCHISE TO AN ACTION AT LAW FOR 
CONSEQUENTIAL DAMAGES, FROM ITS EXER. 
CISE. 


Tue right to appropriate the property of individuals to public 
uses, in virtue of the eminent domain, is a power of sove- 
reignty which is universal.! It is a right which is founded in 
necessity, and is paramount to the right of property. 

Whether it is regarded as a condition, as a reservation, or 
a grant, it is absolute, and it is inalienable.2 In some of the 
United States, all the real property is derived from the grant 
of the government. If in view of the future necessity of mak- 
ing roads, canals, &c., the express condition of all grants of 
property had been that the government should retain the right 
of appropriating the land for public uses, this right would 
have been the identical power which is denominated the emi- 
nent domain. 

No such condition has been reserved expressly, because 
always implied. Even if this condition had been waived, if 
an attempt had been made to grant the land independent of 
the eminent domain, the attempt would have been ineffectual. 
The right to set apart the land for public uses exists, and is a 
reservation of interest which remains in the state, because the 
government has no power to grant what is fundamental to its 
existence, by any conveyance however extensive. 

If this is a right perfectly analogous to a condition of re- 
sumption, then, on the happening of the event provided for, 
and when the wants of the public rendered it necessary to 
appropriate the property of individuals for public uses, no 
obligation would rest on the state to make compensation for 


' Grotius de Jure Belli, 1. 2, c. 14, sect. 7; 1. 3. c. 19, sect. 7, 14, 15; &. 20, sect. 
7. Puffend. de Jure Nat. &c., |. 8, c. 5, sect. 7. Bynkersheck Quest., 1. 2, c. 
15, 7 2, 3, 6, 10. ? See Providence Bank vs. Billings, 4 Pet. R. 570. 
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property thus taken, or for any consequential damages, result- 
ing from public improvements. The appropriation of property 
by the state would be in execution of the terms of the agree- 
ment, by which, the right of future resumption was rendered 
equivalent to a reservation of interest. 

When the proprietor received the grant of property, the 
resumption was contemplated; and so far as it reduced the 
value of property, to that extent it affected the consideration. 

As it happened, however, that when property was taken 
for public uses the burden was unequally distributed, whereas 
all were benefited by public improvements, justice required, 
notwithstanding the right of eminent domain, that the com- 
munity should contribute to the compensation of individuals 
who alone, in the first instance, sustained the damage.’ It 
has therefore generally been provided by law that compensa- 
tion shall be made for property taken or appropriated for the 
public use. When the property of one individua! was thus 
appropriated, as it was reasonable that other proprietors should 
contribute, this provision of law establishes the rule of contri- 
bution as between those whose property is subjected to the 
condition of resumption. Before the law secured a compen- 
sation to the individual proprietor, his claim for a contribution 
from the other members of the community, was founded in 
natural equity. This equity attaches upon the government, 
in whom exists the right of eminent domain. 

As the right of appropriation and the equitable duty of 
compensation, united in the same party, which was the sove- 
reign power, the natural result was a provision by law that 
compensation should always attend the exercise of the right; 
but the right itself was not qualified nor its character changed. 
Neither was the claim of the individual whose property was 
taken for the public use varied. Though the equity was 
acknowledged and ascertained, it was still a claim resulting 


’ Isti civi, quod excedit, de publico, aut ex collatione ceterorum civium, quan- 
tum ejus fieri potest, refundi debet.—Purrenp. 
Puto hoc esse wquitatis officium, non justitie.—Treverus, 
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from the exercise of a paramount right. The equitable title 
to relief, therefore, was not of such a nature as to constitute 
the foundation of an adversary action. The constitutional 
provision assumes that the claim to compensation, however 
reasonable, could not be enforced. It is a donation, founded 
upon the exercise of a right, which in its operation worked 
inequality. If a franchise is granted which trenches upon 
private property, without providing compensation, the grant 
is unconstitutional and void in most of these United States; 
but when such provision is made, the grant suspends all rights 
of action. An action at law is founded upon the violation of 
duty. The party injured cannot affirm the authority of the 
government, and at the same time resort to process which 
denies that authority. If the authority exists, it is a bar to 
the action. Either the authority is void, and an action may 
be sustained for all damages, direct or consequential, or the 
right which is granted is absolute, and all that is done under 
its sanction is justified. 

It is not the provision of adequate indemnity which sus- 
pends the right of action. There is no cause of action, because 
incompatible with the high powers of sovereignty under which 
the authority is exercised. 

If the compensation is insufficient, relief cannot be sought 
by any adversary proceeding, which while it acknowledges 
the validity of the grant, denies to it the effect of a justification. 

It is admitted that a legislative grant which provides com- 
pensation for damages, suspends the right of action, so far as 
the provision for damages extends, but it has sometimes been 
supposed that when the franchise had vested in possession, 
the parties who were in the enjoyment of the privilege, were 
liable for all damages which were consequential to the exer- 
cise of the right.' 

Actions have been brought against incorporated companies 
for damages caused by their operations, and they have some- 


* See Hooker vs. New Haven & Farmington Company, 14 Conn. R. 146. 
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times been sustained from an oversight, as it would seem, of 
the principles which govern such cases. The same authority 
which justified a canal company in their original entry upon 
land, and authorized them to appropriate it to public uses, 
constitutes their protection in the continued exercise of the 
right. Ifthe government had power to grant land, or a right 
to its use for the purposes of an easement, it had power to 
grant every incident which was necessary to its exercise. In 
cases not within the constitutional provision, there may be a 
reasonable claim for compensation, but it does not follow that 
there is any foundation for a claim at law. A party who has 
sustained a consequential injury from the exercise of a fran- 
chise, is not without remedy. He may resort to the legislature 
for relief. This relief is sufficient, and only differs from that 
administered by a court of law, as the claim differs from one 
that is ascertained and settled. It is distinguished from the 
remedy afforded by a board of commissioners appointed to 
decide upon claims for property taken, only by the circum- 
stance that the demand is not definite and appreciable as is a 
claim submitted to such a tribunal. 

Remedies in courts of law are administered in redress of 
wrongs. Every action at law counts upon a breach of duty. 
If a promise is broken—if there is a trespass—if there is any 
consequential injury, the wrong is the foundation of the action 
at law, and must be declared on as such. 

Now when in the exercise of the fundamental right to use 
the property of individuals for public purposes, damages are 
sustained, no action at law can be maintained; because when 
the property is taken for such uses there is no wrong done to 
the individual damnified. There is damnum absque injuria. 
There is a claim for the value of all property taken which 
may be asserted before commissioners; but such a tribunal is 
not analogous to a court of law. 

A board of commissioners does not proceed upon the prin- 
ciples of law. They do not simply determine the amount or 
the degree of damage. They take into consideration the 
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advantage derived as well as the damages sustained, and 
ascertain the measure of indemnity by other rules than those 
which govern courts of law. Even if the question of com- 
pensation is submitted to a jury, they act in the*character of 
commissioners. Whether claims for damages are acted upon 
by a jury or commissioners, they may be regarded as admin- 
istering a delegated authority, as exercising a legislative func- 
tion, and as thus dispensing the discretion of the sovereign or 
the legislature. 

Then, if it is admitted that no action can be sustained for 
property taken; that there would be no cause of action if the 
sovereign power was capable of being sued; that the indem- 
nity rendered is a compensation merely, and not an absolute 
claim measured by the extent of the damage, what rule 
shall be applied to a case of consequential damages where 
property is not appropriated, but remains in the hands of the 
owner, and sustains injury merely as the result of the exercise 
of a right? 

If the land supposed to have been injured had been taken 
for public uses, there would have been no claim sustaining 
the character of a claim to redress at law. 

The measure of damages before commissioners, in such a 
case, would not, as of course, have been the actual damage, 
respective of other considerations. 

If the appropriation of the land itself would not be the 
foundation of an action at law, can a lesser damage be a cause 
of action? 

It may be said that in the one case means of redress are 
provided, whilst in the other there is no remedy unless in a 
court of law. 

But if an action may be sustained for remote and conse- 
quential damages, the recovery must be for actual damages, 
although the rate of compensation adopted by commissioners 
is different. If compensation is regarded as a grant or pro- 
vision of the government, for inequalities resulting from the 
exercise of a right, the decision of the commissioners may be 
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if it can be maintained at all, is founded upon an absolute 
liability which is measured by the damage itself. 

If there were cases, therefore, of consequential damage not 
provided for, nor ascertainable before commissioners, it cannot 
be admitted that a court of law would be the proper tribunal 
to administer relief. 

It is not necessary to resort to a court of law, for the legis- 
lature is fully competent to furnish the proper remedy. 

If we consider the nature of all tribunals for the adminis- 
tration of justice, an action at law is to be regarded as a resort 
to the sovereign power for redress. 

The judiciary is a branch of the sovereignty, which admin- 
isters remedies that are founded upon rights absolute and 
certain. 

Resort may be had to the legislature for relief, where the 
claim is not founded upon a right which is capable of being 
asserted in a court of law. It is peculiarly within the pro- 
vince of the legislature to provide for such cases of injury as 
grow out of the exercise of the legislative authority; and if 
the legislature is competent to furnish the remedy, there is no 
denial of justicé, though no action can be sustained at law. 

The jurisdiction of the courts of common law does not em- 
brace every subject which would be within the proper cog- 
nizance of the sovereign power. 

When a franchise for the construction of a canal or rail- 
road is granted, the state legislatures may exercise the power 
of providing for any extraordinary or consequential damage, 
in cases where the power is not delegated to commissioners. 
There are claims where the ground for relief is not absolute, 
nor within any of those rules which govern courts of law or 
a board of commissioners; and yet upon principles of equity 
there should be some remedy which would prevent the exer- 
cise of the eminent domain from working inequality and 
injury. 

There is no tribunal but the legislature which in such cases 
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can be resorted to, and so far from its being a deprivation of 
justice, that no action can be sustained at law, the legislature 
is capable of giving more full relief than it would be con- 
tended a court of law might administer. 

Whenever a legislative grant of a franchise is made, or 
whenever there is any exercise of the right of eminent domain, 
especially, where, prima facie, there would be an interference 
with existing rights, it is preceded by some inquiry analogous 
to that which was formerly had on a writ of ad guod dam- 
num, by which it is ascertained that no injury to any existing 
right will be the consequence of the grant. 

The writ of ad guod damnum is had for the turning of 
ancient highways, which may not be done without the king’s 
license obtained by this writ, on inquisition found that such a 
change will not be detrimental to the public.1. The river 
Thames is an highway, and cannot be diverted without an 
ad quod damnum, and to do such a thing ought to be by 
patent of the king.2 Rail-roads then and canals may be 
regarded as highways “changed and turned” from their for- 
mer course, which cannot be authorized without a writ of ad 
quod damnum or what is equivalent thereto. 

If there be an ancient trench or ditch coming from the sea, 
by which boats and vessels are used to pass to the town, if 
the same be stopped in any part by outrageousness of the sea, 
and a man will sue to the king to make a new trench, and to 
stop the ancient trench, &c., he ought first to sue a writ of ad 
quod damnum, to inquire what damage it will be to the 
king or others. F. N. B. 225, E. Notwithstanding the prac- 
tice of issuing writs of ad guod damnum has been discon- 
tinued, the presumption is that the legislature have made an 
inquiry which is equally decisive, and that it has been shown 
on that inquiry that the exercise of the newly created right 
will be attended with no injury directly, or in its consequences. 


* Thomas vs. Sorrel, Vaugh. R. 341. 
* Hind vs. Manfield, Noys. R. 103. 
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In the case stated from Fitzherbert, the inquiry would be, 
whether the making of the new trench or the stopping of the 
old, will be attended with injury by causing the land to be 
overflown. On this inquiry it is adjudged if the return is 
favourable to the issuing of the grant, or license, that it will 
not be injurious to the adjoining proprietors. Therefore if 
an action at law can be sustained for any consequential dam- 
age, that return is impeached. 

In cases, where the question whether a legislative grant 
violates the rights secured by a former charter, depends, not 
upon actual invasion of the territory granted, or absolutely 
necessary to the exercise of the right, but upon the degree 
of incidental injury, it seems to have been established by the 
supreme court of the United States, that the legislature mak- 
ing the grant is competent to settle the point whether there is 
an unlawful interference. 

If the legislature may thus decide whether there has been 
an actual breach of contract, surely its competency to deter- 
mine the question of a lesser injury must be undoubted. And 
if the tribunal is competent, the decision is conclusive. 

On the principle of the case cited from Peters’ Reports, 
where under the authority of a legislative grant, a bridge or 
a canal is constructed so near to one already subsisting under 
a charter from the government, as to draw away some part 
of its custom, no action can be sustained, and no claim what- 
ever exists for consequential damages to the elder right, on 
the ground that the legislature have determined the question 
of right. 

But suppose as a consequence of the existence of a canal, 
an overflow of water destroys the canal existing under a for- 
mer grant, why should an action be sustained for this injury, 
rather than for the injury to the franchise? 

A distinction cannot exist in the nature of the property. 
Damages to corporeal property are no more the subject of 


' Charles River Bridge vs. Warren Bridge, 11 Pet. Rep. 420. 
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redress at law, than injuries to incorporeal interests. The legis- 
lature is presumed to have contemplated every species of injury. 

The legislature is competent to determine whether a fran- 
chise will be injurious to other interests, and whether any 
just claim exists for remote and consequential damages. 

The presumption is that after a legislative grant, there is 
no just claim for resulting damages which has not been pro- 
vided for, but every person who supposes himself injured, 
may petition the legislature for redress, and compensation 
may be provided, if any is due. 

The proper light in which to regard the subject, is to consi- 
der the grantee of a franchise as representing the government. 
Then, whatever are the rights of the government, belong to 
the grantee, and the same liabilities which affect the govern- 
ment, attend the exercise of the franchise. 

The compensation which is to be made to individuals who 
are directly or consequentially injured, is presumed to have 
been considered by the parties to the compact impiied in the 
charter. 

On the amount of that compensation, depend the advantages 
of the public, in the diminished or enhanced rate of tolls, for 
the enjoyment of the results of a franchise, when the grantee 
is thus remunerated. 

If a canal company, or a rail-road company, can be required 
to provide for consequential damages, so as to swell the cost 
of their enterprise, they must be remunerated in the rate of 
tolls, or in some other form by the public. For remote and 
consequential damages, such as are not the natural result of the 
exercise of a franchise, it is no part of the implied contract of 
the grantee to provide, and the duty if any exists addresses 
itself to the discretion of the government, which has received 
the consideration, in the performance of the duties secured by 
the grant of the franchise. 

The absurdities which attend the doctrine that the grantee 
of a franchise is liable to an action at law for consequential 
damages are palpable. 
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Even if the party who sustains a damage in consequence 
of public improvements, might recover the amount against 
the canal or the rail-road company, or other grantees of a 
franchise, the canal company or rail-road company, might 
also sustain an action against the same proprietor, who in the 
attempt to protect his land from these very damages, should 
obstruct the use or employment of the canal or rail-road, 
thereby restraining the agency, for the consequences of which 
redress was sought at law. 

A court of equity would also interfere to prevent any ope- 
rations by which the public works. would be endangered. 
And a court of equity may direct the manner in which a canal 
or‘a rail-road shall be constructed, though in derogation of 
existing rights: thus those operations which are made the 
subject of an action for the recovery of damages, are not only 
authorized by legislative grant, but may be sustained under 
the direct superintendence of judicial authority. 

In the case of “the Boston and Roxbury Mill-dam Corpo- 
ration vs. Newman,’ the corporation had been created by 
the legislature, with authority to erect a dam and to flow: 
certain lands, and to exercise the right of continuing a body 
of water for hydraulic purposes on the land. One of the 
proprietors whose land was flowed, was proceeding to raise 
his land by embankments, in such a manner as to restrict 
and impair the privilege vested in the corporation. The 
action was brought against the proprietor, claiming that this 
use of his property was unauthorized. 

The court decided that the proprietor of the land could not 
lawfully use his land in such a manner as to impair the rights 
with which the plaintiffs were invested by their act of incor- 
poration. 

If an aqueduct company have authority to lay pipes through 
land, Mr. Justice Putnam asks, has the proprietor of the land 
through which they pass a right to “cut them off” as a legi- 


' 12 Pick. R. 467. 
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timate use of property? He said that in such a case there 
was a “forced sale,’ which would have all the incidents of 
a voluntary sale, and every thing would be implied necessary 
to protect it. 

In this case, if the party who had no authority to use his 
land to the prejudice of the company, because every right 
was vested in them which might be implied from a full con- 
veyance, could sustain an action against the company for 
damages, not contemplated in the terms of that sale, the doc- 
trine advanced by the court is completely reversed. The pro- 
prietor is not permitted to exercise any right of property 
which would interfere with the chartered right, because that 
is paramount, and because a title exists which, if it has any 
efficacy, is as perfect as any conveyance on {ull consideration 
can make it. 

If an action at law can be sustained for damages resulting 
from a franchise authorized by law, then the absurdity fol- 


lows, that works conducted under the direction of a court of 


equity, by which the authority is recognised and the exercise 
of the right established, are in the view of the law unauthor- 
ized, and lay a foundation for damages. 

In the case of the Boston Water Power Company vs. the 
Boston and Worcester Rail-road corporation,! the plaintiffs 
who were invested by assignment with the rights of the Bos- 
ton and Roxbury Mill-dam corporation, brought a bill in 
equity to restrain the rail-road corporation from passing over 
the territories which the mill-dam corporation had apprepri- 
ated to the purposes of their franchise. The court were of 
opinion that if the rights of the plaintiffs had without legal 
authority been infringed by the defendants, the plaintiffs were 
entitled to relief in a court of equity, but that the rail-road 
corporation under the authority of the legislature might ap- 
propriate land occupied under the elder franchise. The effect 
of this decision was to give the sanction of a court of equity 
to the acts of the corporation under their charter. 


' 16 Pick. R. 512; 23 Pick. R. 360. 
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In the act incorporating the rail-road company provision 
was made by way of compensation for property taken, and 
notwithstanding consequential damages which might result 
from their operations, they had authority to construct a rail- 
road, which was entitled to protection against all injuries that 
might follow the exercise of other rights of property. 

In the cases cited, the mill-dam corporation and the rail- 
road company were each invested with powers by their res- 
pective charters which were paramount to previously existing 
rights of property. The original proprietor of the land which 
was flowed by the works of the mill-dam company, had no 
right to raise his land so as to cireumscribe the flow of water, 
and the mill-dam company would not be justified in flowing 
the road of the rail-road company, and yet such acts would 
be within the ordinary exercise of the rights of property. 

Each of these corporations might for such injuries, sustain 
an action, founded upon the authority and rights vested by 
their charters, on the ground stated by Putnam J. that as 
against proprietary interests previously existing, the charter 
amounted to a “forced sale’’—a sale which conveyed every 
incident necessary to sustain the franchise. Is it conceivable, 
then, that proprietors of land subject to a franchise could 
maintain an action for any damages resulting from the exer- 
cise by these corporations, of rights vested by their respective 
charters?) The franchises with which they were invested 
were in derogation of existing interests, and the degree in 
which such rights necessarily invade other interests, is the 
measure of those rights. 

If an action can be sustained for any damages which are 
consequent to the exercise of a franchise, then the strange 
anomaly follows, that although a proprietor will not be per- 
mitted so to exercise his rights of property as to interfere with 
the enjoyment cf a franchise, yet he may recover. damages 
for injuries to that property which are the necessary conse- 
quence of the use of the franchise. Thus the paramount 
authority of the state is denied, and the rule is subverted 
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which renders private rights subordinate to public interests. 
The foundation of the action at law for damages is a tort. 
If the action can be sustained, a plea of the authority 
vested by the charter would be no bar, and yet it would not 
be contended that an entry under a grant was a trespass, ab 
initio. A replication to a plea of authority, that no provision 
had been made for the damages complained of, might show 
that the legislature had neglected to provide the éonstitutional 
remedy, but not that the right of action in behalf of the party 
injured, was the same as if no charter existed. 

To establish such a result it is necessary to show that the 
grant is absolutely void. 

It may be admitted to be the duty of the government to 
provide for damages. It may be conceded even that a grant 
is unconstitutional, for not having provided compensation; 
still the grantee is not liable for the exercise of a right. 

Either the grant is void, and he has no right whatever, or 
his right is absolute, and the duty to provide compensation 
addresses itself to the legislature. It is parcel of the conside- 
ration of the contract, that the grantee shall not be disturbed 
in the exercise of the right. Among the covenants implied 
between the parties, is the engagement on the part of the 
legislature to sustain the grantee in the enjoyment of the fran- 
chise granted according to the terms of the grant; also an 
engagement on the part of the grantee to make compensation 
awarded by the legislature for property appropriated, or by 
commissioners clothed with an authority delegated by the 
legislature. 

In determining the liabilities, it is important to consider the 
duties of a company established by the legislature with autho- 
rity to construct a canal, rail-road, or other public work. 

They are not only authorized by their charter, but they are 
bound by their contract to make the canal, rail-road, &c., 
according to the terms of the charter. It is their duty (and a 
duty which they may be compelled to perform) to enter upon 
the land of individuals, and to exercise the right granted, not- 
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withstanding it may be attended with injurious consequences 
to private rights. 

The exercise of this duty causes an overflow of water des- 
tructive to the interests of an adjoining proprietor. He cannot 
restrain the operations of the company by an injunction from. 
a court of equity, because the right is acknowledged by that 
court, and may have been carried into effect under its sanc- 
tion. He cannot have an action on the case for a nuisance; 
and yet it is supposed he may recover in an action at law for 
damages, which aflirms the right, although the foundation of 
the action is a tort. 

But the government may compel the company, by distress 
or in some other way, to perform the duties which they have 
assumed. Is the wrong, then, that of the company to which 
authority is delegated, or is it the wrong of the government 
by which the franchise is created? 

The benefit of the public work is enjoyed by the state from 
which emanated the charter. 

The consideration of the performance of the supposed duty, 
which is beneficial to the public, but destructive to the indi- 
vidual, enures to the government. 

To the government, then, recourse should be had for redress, 
precisely as if the work was carried on directly for the publie 
by public agents. 

The appropriation of private property can only be justified 
by necessity. When land is taken for a canal or a rail-road, 
it is presumed to be required by public necessity, and though 
vested in a private company it is held ina public right. A 
canal or a rail-road is to be regarded as a highway, and on 
principle, companies to which the duty of sustaining them is 
delegated, ought to be subjected to no greater liabilities than 
the government which they represent; and on the part of the 
government there is no liability, although relief might be 
given on petition. 


’ King vs, The Severn and Wye Rail-road Company, 2 B. & A. 646. 
VOL. I. 9 
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The franchise which is vested in a company may be for- 
feited, and a rail-road or a canal may be seized by the gov- 
ernment, and a ground of forfeiture may be a failure to perform 
those duties which, if carried into effect, would have subjected 
the company to an action. 

Such are the absurdities which follow the application of the 
doctrine in question. The government may create a fran- 
chise, and yet its grantee cannot exercise it without being 
subjected to ruinous damages. The government may compel 
its grantee to.carry it into effect in such a manner that injury 
to private interests will be inevitable, and the courts whilst 
acknowledging the authority of the government, sustain an 
action in favour of the proprietor against whom the govern- 
ment authorized the alleged wrong. 

Whenever actions have been brought for damages resulting 
from operations authorized by grant of the legislature, those 
very acts have been declared on as torts, and the ground of 
the action has been a wrong to the party sustaining damage. 
The only inquiry in such cases was as to the sufficiency of the 
justification. If the act complained of was done under proper 
authority, it constituted a sufficient plea in bar. 

In the case of the Governor and Company of the British 
Cast-Plate Manufacturers against Meredith, &c.,1 an action 
on the case was brought against commissioners appointed by 
a paving act, for damages occasioned by their operations 
under the act, and it was decided that the action could not 
be supported, because the commissioners had not exceeded 
their jurisdiction. 

In Sutton vs. Clark, it was decided that the trustees of a 
turnpike road, empowered to make water courses to prevent 
the road from being overflowed, were fot liable for conse- 
quential damages caused by their operations. 

In the case of the Wardens and Commonalty of the Mys- 
tery of Grocers vs. Donne,’ an action was brought by the 


14T. R. 794. * 6 Taunt. R. 29. ® 3 Scott’s R. 356. 
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grocers’ company against the defendant, as clerk to the 
commissioners of sewers, to recover damages for an injury 
occasioned to a house belonging to the plaintiffs; in conse- 
quence of the foundation being disturbed and drawn from 
under it by the construction of a sewer; and it was held, that 
in order to render commissioners acting in the bona fide per- 
formance of a public duty liable to an action for an injury to 
an individual, resulting from an act so done by them, it must 
appear that they had been guilty of negligence or want of 
skill in the conduct of it. 

Vaughan J. “I think the distinction taken in Sutton vs. 
Clark, between private persons and public functionaries, is 
well founded.”’ 

In Bolton vs. Crowther,’ where trustees under the general 
turnpike act, by improving the course of a public road, had 
effected a consequential injury to a private individual whose 
estate abutted on the road, it was held, that they were not 
liable to an action, it appearing that they had not exceeded 
the authority given them by the statute. 

Littledale J., said: “This action is not maintainable. The 
defendant merely acted in discharge of a duty imposed upon 
him by an act of parliament.”’ 

Holroyd J., said: “ Have we not very recently decided that 
words of permission in a statute to do an act which is for the 
benefit of the public, are obligatory? and does not this case 
clearly range within the operation of that rule?” 

The case of Callehder ws. Marsh,2 was an action to recover 
damages for raising a street, and it was decided that as the 
defendant had acted under competent authority, the action 
could not be sustained.* 


‘4D. & R. 195, ? Pick. R. 418, 

® The law of this case is doubted by Mr. Justice Story, 11 Pet. R. 638, and 
perhaps the party was entitled to relief from the legislature. A case somewhat 
similar is stated by Tacitus: Inter que Pius Aurelius senator questus, mole pub- 
lice vie, ductuque aquarum labefactus edis suas, auxiliam patrum invocabat, 
resistentibus wrarii pretoribus, subvenit Cesar pretinmque, Aurclio tribuit, 
erogand@ per honesta pecunie cupiens: quam virtutem diu retinuit, cam ceteras 


exueret.—Awnn. Tac. |. 1, 5, 75. 
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In Lansing vs. Smith, &c.,! it was decided that an action 
on the case could not be sustained against commissioners, 
acting under the statute for erecting the Albany basin, by 
which the plaintiff alleged he was injured, because the com- 
missioners were justified by the authority under which they 
acted. 

In these cases the plea which set forth the authority under 
which the commissioners acted, and showed that they had not 
exceeded their jurisdiction, was a conclusive bar. 

There is a class of cases in which the question has been, 
whether individuals who had sustained damage were entitled 
to compensation from commissioners whose duty it was to 
provide for damages caused by a public improvement. 
Whenever applications have been made for a mandamus, it 
has been conceded that if they were justified by the authority 
under which they acted. they were not liable to an action. In 
the case of the King vs. Commissioners of Sewers, a rule had 
been obtained calling upon the commissioners to show cause 
why a mandamus should not issue to the sheriff of Sussex to 
ascertain by a jury the damages caused by certain defences 
for levels of which the defendants were commissioners. The 
defences were erected under the authority of an act of parlia- 
ment for the protection of the levels, but were injurious to 
other lands by causing the sea to flow with greater violence. 
In support of the rule, it was urged that a mandamus 
should issue, because there could be no other remedy, as no 
action would lie against the commissioners who were pro- 
tected by the commission. It was held that the commis- 
sioners could not be compelled to make compensation to the 
owners of the land, because the commissioners acting for a 
number of owners, or the owners themselves, had a right to 
erect such works as were necessary for their own protection. 
Mr. Justice Bailey said, “if a man sustains damage by the 
wrongful act of another, he is entitled to a remedy, but to 


> B Cowen’s R. 146, 78 B. & C. 355. 
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give him that title these two things must concur, damage to 
himself and a wrong committed by the other.” 

In the case of the Queen vs. the Eastern Counties’ Railway 
Company,! there was a mandamus to the defendants, com- 
manding them to issue their warrant to the sheriff to summon 
a compensation jury. The return to the mandamus stated 
that the company had not “ touched, taken, or used’? any land 
belonging to the applicant, and therefore they contended that 
they were not liable to make any compensation. The case 
was decided upon the provisions of the particular act applica- 
ble to it. The act provided compensation for land “ taken’? 
and also for land “injured,’’ and «for settling all differences 
which may arise between the said company and persons inte- 
rested in any lands affected by the execution of the act.””? The 
court decided that the prosecutor was entitled to compensa- 
tion, but it was not imagined that he could sustain any action 
at law. 

Denman C. J., said: “ We shall briefly advert to an argu- 
ment much pressed upon us, that if we make this rule abso- 
lute, any injury to land at any distance from the line of 
railway, may become the subject of compensation. If ex- 
treme cases should arise, we shail know how to deal with 
them; but in the present instance the alleged injury is to land 
adjoining a road, which has been lowered under the provi- 
sions of the act, and is therefore land ‘injuriously affected’ by 
an act expressly within the powers conferred upon the com- 
pany.” 

But it may be said that an action is sustainable against the 
grantee of a franchise, which affirms the right and the autho- 
rity under which it is created, and counts upon a duty to make 
compensation for consequential damages resulting from its 
exercise. But if the right of the government to appropriate 
private property for public uses is certain; if the claim for 
compensation is founded upon that right; if compensation is 


1 1 Gale & Davidson’s R. 589. 
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not to be measured by the actual damage, and depends upon 
legislative provision; if full provision has been made for all 
damages which are the natural result of the franchise, then 
it is clear no action can be founded upon any supposed duty 
to provide compensation. That duty is limited by the provision 
which the government has made through its commissioners, 


and which has by them been devolved upon the grantee of 


the franchise. So far as the government has not assigned the 
duty to make compensation to its grantee, it may still be in 
justice bound to provide it; but there is no privity between 
the party who has sustained damage and the grantee of the 
franchise, on which the liability can be founded. 

It is not however true that a party who sustains damages 
which are caused by operations under a franchise, is of course 
entitled to compensation. If damages are the necessary result 
of a franchise, they are always provided for, and may be 
ascertained by commissioners, whose duty it is to take into 
consideration prospective as well as immediate injuries, but 
no compensation is due for damages resulting from extraordi- 
nary causes. 

When the grantee of the government has made compensa- 
tion for such damages as naturally attend the exercise of the 
franchise of which he is in possession, he is in the enjoyment 
of property for which he is subject to claims for damages flow- 
ing from its use according to the rules of the common law. 


If a canal company become the proprietors of a tract of 


land through which their canal passes, on putting the fran- 
chises in operation, they exercise a right of property subject 
to the same liabilities which attend the enjoyment of other 
property. There is no principle which renders them liable for 
every injury, and for all damages which may under any cir- 
cumstances, attend the exercise of the right of property. 

If an adjoining proprietor sustains any damage in conse- 
quence of negligence in the use of the franchise, the grantee 
will be responsible, but not for injuries which are to be re- 
garded as the act of God. If he permits repairs to be neglected, 
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he will be liable to an action for any damages which may 
ensue from that cause, but he will not be held to answer for 
damages caused by a sudden flood, against which ordinary 
diligence might not have guarded, 

In the case of the Roxbury Mill-dam corporation to which 
we have already referred, if the dam had been constructed for 
hydraulic purposes in virtue of a common law right, and not 
under the authority of a legislative grant, the company could 
not have been held liable for any damages resulting from a 
storm or from any other cause beyond their control, on prin- 
ciples which are obvious. The enlarged rights which were 
given to the company by the grant of a franchise, could not 
have changed the principles on which their liability depended. 

In the case of the Lehigh Bridge Company vs. the Lehigh 
Coal and Navigation Company, the claim was for dam- 
ages to a bridge, caused by the operations of the defend- 
ants under their charter. The damages were the conse- 
quence of an extraordinary flood. It was decided that the 
company was not liable for damages resulting from such a 
cause. The liability of the company under the grant of the 
legislature by which the franchise was vested, was considered 
the same as if the right of property had been a common law 
right, and not created by legislative grant. Gibson C. J. said, 
“the company had the same right to erect the dam at the par- 
ticujar place, that a proprietor has to erect a dam on his own 
land; and if chargeable with no want of attention to its pro- 
bable effect, is not answerable for consequences which it was 
impossible to foresee or prevent.” 

The court were of opinion that there would have been no 
liability at common iaw, and that the legislature meant to pro- 
vide for nothing which was not remediable at common law. 

All property which is taken for the purpose of a franchise 
is supposed to be paid for, and that provision has been made 
for that remotely affected by damages, which are the natural 
consequences of the franchise; then, when the privilege is 


'4 Rawle’s R. 9. 
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vested, the grantee holds his proprietary right subject to the 
same principles of law which are applicable to other interests. 
Why should he be subjected to damages which are caused by 
a storm, a flood, or a convulsion of nature? 

Land or water appropriated to a franchise, and structures 
necessary to its use, may by unforeseen events, for the occur- 
rence of which no human agency is responsible, be made 
instrumental of great damage to other property; but it does 
not follow that the government or its grantee is bound to atone 
for such injuries. Damages which are not the natural conse- 
quence of the grant, are not authorized by it nor incident to 
it. They are not within the purview of the grant, nor do they 
result from the enjoyment of the franchise. 

The grantee of the franchise is not justly chargeable merely 
on the ground that damages have been sustained, which 
would not have occurred if the franchise had not existed. 
Such a test would carry the obligation of the government to 
provide compensation for damages, resulting from its grants, 
far beyond the just limits, and render a proprietor under the 
government amenable to other rules than those by which the 
mass of property is affected. 

If the state is the proprietor of a tract of land through which 
a canal has been constructed by the government, it is manifest 
that if an adjoining proprietor has been injured by a sudden 
flood which causes the canal to overflow its banks, the gov- 
ernment is not liable nor bound in equity to make compen- 
sation. The construction of the canal was a legitimate use 
of property, which any proprietor would be justified in mak- 
ing; and in the exercise of the rights of property, the respon- 
sibility of the proprietor depends upon the question of neglect 
or prudence in the manner of its use.! 

So if the state is the proprietor of a water course, and a 
mill-dam is constructed by which other interests are affected, 
it is the duty of the state to make provision for all damages 
which are the direct consequence of a change in the use of 


* See Livingston vs. Adams, 8 Cowen R. 175 
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property; but as a proprietor, the liability of the state is pre- 
cisely the same as that of a private individual. If in conse- 
quence of a flood, damages are caused by the water course 
or by any structures or erections on it, without any negligence 
on the part of the agents of the government, the state is not 
liable for such damages. The question is not at all varied, if 
the government has acquired the proprietary interest in virtue 
of the eminent domain, because when the property taken has 
been paid for according to the requisition of law, the govern- 
ment has all the rights of the former proprietor. If the gov- 
ernment as proprietor has not greater rights than an individual, 
it certainiy has not less, nor greater liabilities in the exercise 
of its rights. 

The State of New York has a fee, a qualified fee, in the 
land over which passes the Erie canal; it is impossible there- 
fore to distinguish between its rights, as proprietor of this arti- 
ficial water course and of public rivers. If the state is the 
proprietor of a navigable stream, it is not responsible for any 
change made in the use of its property, nor for any injury 
which may result from improvemeuts of the navigation.1 
The owners of land on the banks of a public river hold their 
land subject to the rights of the public in the stream. When 
they purchased, they took an interest qualified by an absolute 
right in the state to make any use of the stream which the 
public interest might require. 

But the power of the state over a public river, independ- 
ently of the eminent domain, results merely from the right of 
property. It is not greater than that of any other proprietor. 
When any use is made of the river, or any change in its navi- 
gation, which a proprietor of a private stream would not be 
justified in making, compensation is due for the property 
appropriated or the right trenched upon; because such acts are 
done in virtue of the sovereign authority, the exercise of which 
requires indemnification to those who have sustained damage. 


' See Hollister vs. The Union Company, 9 Conn. R, 436. 
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The only distinction between the right of the public in a 
navigable stream and in a rail-road, consists in the cireum- 
stance that the state or the grantee of the franchise is not the 
proprietor of the land over which the rail-road passes, but 
only of the easement. 

The quantity of estate in the public is measured by the 
compensation which has been made. When any change is 
made in the character of the easement, which renders it more 
extensive and more injurious to the proprietor of the land 
which is subject to it,a new provision must be made for com- 
pensation. But the interest of the state in a public river is 
absolute; it depends not upon any presumed grant, but was 
an estate reserved to the public, when the adjoining land was 
granted to adjoining proprietors, or originally taken by them 
in the right of occupancy. As such, the power of the govern- 
ment in relation to the stream is without limits. The public 
is not restricted according to the actual use, but may make 
any change in the exercise of the public right which the inte- 
rests of the state may require.!' When the franchise of main- 
taining a canal or a rail-road over the lands of individuals is 
granted, a restricted interest is created. So much is taken for 
the public service as is actually used. The residue of interest 
remains in the owner of the land. 

So far as the interest of the state or of the grantees of a 
franchise extends, whether it is a restricted incorporeal right 
or an estate in fee, there is no greater liability, no further 
duty to make compensation for damages which result from 
the exercise of a vested interest, than would affect any pro- 
prietor in the enjoyment of his rights of property. Such a 
proprietor is not bound to make any satisfaction for damages, 
to which his property has been made instrumental by inevi- 
table accident. 

Whenever damages result from the execution of a fran- 
chise which are not the consequence of the vis major, for 


* Hollister vs, The Union Company. 
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which there can be no responsibility, they are either such as 
are provided for by the legislative grant, which requires and 
exacts compensation, or they are such as were not considered 
by the legislature the proper subjects of compensation, from 
the provision of which the grantee of the franchise is there- 
fore directly or impliedly excused. 

As in the case cited from 1 Gale & Davidson, if the legis- 
lature has provided for consequential damages, compensation 
may be enforced by a mandamus to the commissioners. 
There may be claims for damages so remote and so uncertain 
as to afford no just grounds for indemnity. But cases of con- 
sequential damages, which are the natural result of a fran- 
chise, may be conceived of, for which, on obvious principles 
of equity, either compensation should be provided by the 
legislature or by the party invested with the franchise. That 
in such cases this equitable duty devolves upon the govern- 
ment, and cannot be transferred to the grantee of the fran- 
chise, is apparent from a consideratiou of the extent of the 
contract existing between the state and its grantee. 

The obligation to make indemnity for the exercise of a 
sovereign right attaches to the sovereign power. So far as 
that duty has not been delegated, it remains in the state. 
For all the privileges invested by the grant of the franchise, 
the duties required are the full consideration. Those duties, 
therefore, cannot be varied without a violation of the contract. 
We cannot, then, look beyond the charter itself to determine 
the duties and liabilities of the grantee. If the legislature has 
not required that indemnity shall be made for all conse- 
quential damages in the charter itself, it is because that duty 
is reserved to the state. If it had been delegated to the 
grantee, it would have been the consideration of more ex- 
tended privileges or greater pecuniary advantages; and it 
would be a gross violation of contract, if the state should 
require its grantee to assume the duties of the government, 
and to make compensation for damages not contemplated in 
the terms of the grant. 
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ART. IV.—THE RIGHT OF SOVEREIGNTY IN THE 
SHORE OF THE SEA. 


Martin vs. Waddel2 reported 16 Peters’ Reports, 367. 
Mobile vs. Eslava § reported 16 Peters’ Reports, 234. 


In England the property of the sea and of the soil thereof is 
in the king; in these United States it is in the respective states. 
This property is held subject to certain public rights which 
cannot be restricted unless in such places, creeks or navigable 
rivers where an interest has been gained exclusive of the 
common liberty. The right to take fish from the waters of 
‘the sea, may be granted exclusively to particular individuals, 
and the exclusive right may be shown by prescription or by 
custom. The king may grant the shore of the sea, and the 
land under the sea, to a limited extent, so that the grantee 
shall hold against the king and all others. But in England 
the king, in this country the states, have a double right in the 
sea; the right of property and the right of jurisdiction. The 
right of jurisdiction as well as the right of property, may be 
granted to individuals. The shore of the sea is parcel of 
almost all such manors, as by prescription have royal fish or 
wrecks of the sea within their manor.2. Wreck and royal fish 
are royal franchises, and when they belong to the lord of a 
manor, the presumption is that they were incident to the grant 
of jurisdiction. When wreck or royal fish is prescribed for 
as parcel of the manor, as they are almost always taken be- 
tween high and low-water mark, it is to be presumed that he 
who has wreck, &c., has also the shore. It may be shown 
by custom that the shore belongs to the manors where that 
custom prevails. But although the jus privatum to the shore 
or to the soil of the sea may be granted to a subject, the jus 


' Lord Hale, de jure maris, ch. 5. * Sir Henry Constable’s case, 5 Co. 107. 
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publicum, the right of navigation, of passing and repassing, 
cannot be alienated. The king is a mere trustee of this right, 
and he cannot divest himself of the trust.1 

The straitening of a port is not absolutely a nuisance. 
When a structure is erected upon the soil below high-water 
mark, the king may either demolish or seize it, or avert it at 
his pleasure, but it is not ipso facto a nuisance unless it is a 
damage to navigation.? 

Nothing can be more important than that the right of pro- 
perty,—the jus privatum as well as the jus publicum, and 
the jurisdiction, should meet in the government, or if granted 
out, that they should be held of the government. If the shore 
of the sea is granted to an individual, or if authority is given 
to exclude the sea from land which is overflown, provision 
may be made for all public and inalienable rights; the right 
of navigation may be secured, and all injurious purprestures 
may be prevented. 

In the case of Martin ws. Waddel, cited at the head of this 
article, an ejectment was brought for a tract of land covered 
with water in Raritan bay, in the State of New Jersey. The 
subject in dispute was the right to the oyster fishery in the 
public rivers and bays of the state. 

The plaintiff made title under the charters granted by 
Charles II., to his brother the Duke of York, in 1664 and 
1674, for the purpose of enabling him to plant a colony. A 
part of the territory granted, known by the name of East 
New Jersey, was afterwards transferred to twenty-four per- 
sons, who were called proprietors of East New Jersey, by 
grants which invested them with all the rights of property 
and government which had been originally conferred on the 
Duke of York by the letters patent of the king. In 1702 
these proprietors surrendered to the crown all the powers of 
government, retaining their rights of private property. The 
defendant claimed the land covered with water, under a title 


* Lord Hale, de portibus maris, ch. 7. ® De jure maris, ch. 4. 
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derived from the proprietors. The plaintiff claimed an exclu- 
sive right to take oysters in the same place, under a law of 
the State of New Jersey passed in 1824, and the rights of the 
parties depended upon the construction to be given to the 
letters patent to the Duke of York, and the deed of surrender 
made by the proprietors. The letters patent to the duke were 
very extensive, and conveyed not only all lands, waters, and 
all the estate and right of the king therein, with all royalties, 
but conferred upon him, his heirs, and assigns, all powers of 
government. 

It was decided by the court, that the estate and rights of 
the king, passed to the duke in the same condition in which 
they had been held by the crown, and upon the same trusts— 
that whatever was held by the king as a prerogative right, 
passed to the duke in the same character—that all lands were 
conveyed as royalties, and not as private property to be held 
and enjoyed by the grantee apart from and independent of 
the political character with which he was clothed—that the 
lands under the navigable waters passed to the grantee as a 
right incident to the powers of government, and were to be 
held by him in the same manner, and for the same purpose, 
that the navigable waters of England and the soil under them 
are held by the crown. 

The court applied the same principles to the surrender 
afterwards made by the twenty-four proprietors. The entire 
interest of the duke, including the royalties and powers of 
government, were conveyed to these proprietors, as fully and 
in the same condition as they had been granted: the court 
were therefore of opinion, that in their hands as well as in 
those of the duke, this dominion and propriety was an inci- 
dent to the regal authority, and was held by them as a prero- 
gative right, associated with the powers of government—that 
the proprietors being thus entitled, surrendered and yielded 
to the crown all the jura regalia which had been granted to 
them, and that the surrender according to its evident object 
and meaning, restored the ordinary and well known preroga- 
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tives, in the same plight and condition in which they originally 
came to the hands of the Duke of York. 

The court were therefore of opinion that when the people 
of New Jersey took possession of the reins of government, 
and took into their own hands the powers of sovereignty, the 
prerogatives and regalities which before belonged, either to 
the crown or the parliament, became immediately and right- 
fully vested in the state; that the legislature of the state had 
the power to grant an exclusive right to the shore and the 
soil of the sea, and that no title was derived under the grant 
of the proprietors. 

Thompson J. and Baldwin J., dissented from the opinion 
of the court. The former delivered an elaborate opinion, in 
which he attempted to show that the grant of Charles II. to 
the Duke of York passed the title to the land under the water 
as private property; that by the conveyance of the Duke of 
York, all the right and title both of soil and the powers of 
government, vested in the proprietors, but that the proprietors 
by their surrender to the crown, did not relinquish any rights of 
private property in the soil derived under the original charter. 

The decision of the court was founded upon a broad and 
liberal view of the real intent and design of the charter to the 
Duke of York, as a frame of government. Such it was con- 
strued, and not as a private grant for the benefit of the indi- 
vidual—as a delegation of sovereignty, and not as an appro- 
priation of the public domain. 

The right of the king in the shore of the sea, and in land 
covered by the waters of the sea, is held by him in his politi- 
cal capacity. It is not a right which he enjoys apart from the 
government. In respect to this dominion, he is regarded as 
the government and as representing the state. The king is a 
trustee of all royalties in which the public have an interest, 
and because he holds them ina political capacity, is regarded 
as a corporation. All public rights, and every prerogative, 


’ Co. Lit. 656, note. 
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are held jure coronz, and pass to his successors, and not to 
his heirs. 

The king cannot divest himself of his powers of sovereignty, 
by release or alienation. He may create a viceroy, and invest 
him in the territory over which authority is granted, with all 
the rights and all the property enjoyed, in the right of the 
crown, and he will hold in the same manner as the king—in 
his political capacity. By such a delegation of power, no pri- 
vate interest is vested, and the same incidents by which pro- 
perty is affected in the possession of the king, will be impressed 
upon it in the hands of the subject. As the king is a trustee 
for the public, a grant of any of the powers of government is 
a transfer of a trust by which no private right of property is 
created. Words of grant or conveyance sufficient in them- 
selves to vest an exclusive right of property, will have no 
such effect, because they will be referred to the paramount 
object of the grant, which is a delegation of power, and not 
an alienation of right. 

The property of the shore of the sea—of the land between 
high-water mark and low-water mark—is vested in the king, 
because it is necessary that the public right of navigation 
should not be disturbed by any exclusive interest where the 
sea flows and ebbs. The right of jurisdiction may be divided; 
and although the admiral generally has jurisdiction of the 
shore, yet the common law and the admiral may have divi- 
sum imperium interchangeably as the sea flows and ebbs;1 
but there can be no divided right of property, which must in 
its nature be exclusive, and as the right of the public must 
be preferred, it is absolute. 

As in England this union of the public and private right in 
the sovereign, which is deemed so necessary to the con- 
servation of the public interests, is an established law of the 
realm, the king could not, even for a valuable consideration, 
transfer his right to the entire shores of England to a sub- 


' See Constable’s case, 5 Co, 107. 
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ject. The same reasons of policy which would prevent pro- 
prietors of land adjacent to the sea, from holding the shore in 
exclusive interest, would apply to a grant which was designed 
to abrogate the law, and the grant itself would be inoperative.? 
The right to certain parts of the shore is indeed vested in lords 
of manors, and Lord Hale mentions the case of Sir Sackville 
Crow vs. Smith, where the barons of Barclay established their 


+“ A subject hath not, nor indeed he cannot have that property in the sea, 
through a whole tract of it, that the king hath; because without a regular power 
he cannot possibly possess it. But though a subject cannot acquire the interest 
of the narrow seas, yet he may by usage and prescription acquire an interest in 
so much of the sea as he may reasonably possess.”—De Jurz Manis, 31. 

* An important question in connexion with this subject, is whether the 
government can by grant to individuals, deprive itself of the right to navigable 
rivers. There can be no doubt that a grant of a certain district may be made, 
and that within certain limits the grantee may exclude all others, It might 
be for the public benefit that such a limited grant should be sustained. 

Lord Hale says, that the king has the property as well as the jurisdiction of 
the narrow seas, for “he is in capacity of acquiring the narrow and adjacent 
sea to his dominion, by a kind of possession which is not compatible to a 
subject.” His power of holding this property is placed upon his capacity. He 
is capable of holding because he is a trustee for the nation. The sovereign 
holds the property which the public enjoys in common, in trust, and it would 
therefore seem that nothing could be granted to individuals from which the 
public might not be absolutely excluded. If it is for the public good that a 
wharf should be erected, or that a basin or any other work should be constructed, 
though the privilege is conferred by an exclusive grant, such a grant may be 
made, and the restricted right may be held without the authority, capacity, or 
“regular power,” which enables the sovereign to hold in trust for the public. The 
common right is in such cases departed with in consideration of other advantages. 
But navigable waters in which the public have many rights, to the protection of 
which a sovereign capacity is necessary, cannot be held by individuals or by 
incorporated companies. A portion of sovereign authority would of necessity 
be vested in the grantee for the protection of public rights. But an exclusive 
right of property implies the power of excluding the public, and yet the rights 
of navigation cannot be restricted. The right of property has always been 
inseparable from the right of navigation. It is a principle of the common law, 
that where the right of navigation exists, the right of property in navigable 
waters is vested in the sovereign. That trust may be delegated to a city, but 
cannot be excluded by a grant to an ipcorporated company having adverse 
interests. 
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right to certain land which had been left by the river Severn, 
by showing that by the custom of that country, the manors 
on the river Severn were bounded by the fidum aque, and 
various facts of possession. But the lords of manors have in 
general only a right to wreck and royal fish, as incident to a 
jurisdiction, which is delegated from the king. Manorial 
rights to the shore are not adverse to the rights of the sove- 
reign. 

So it may be for the interest of the public that piers, quays, 
and wharves should be erected on navigable waters, and the 
king may grant authority to a subject to make such structures. 
Whenever a grant is made to a subject, which authorizes him 
to recover land from the sea, such a grant is preceded by an 
ad quod damnum, or some analogous proceeding, on which 
the place in question is to be examined, and the proper officers 
are by a legal inquest to inquire and report, whether any part 
of it may be recovered from the sea without injury to any 
person ; and if the return on this inquest is favourable, letters 
patent are issued. In such cases the consideration of the 
grant is always in part, the money to be expended in recover- 
ing from the sea the Jand granted, and the embankments and 
erections authorized are for the benefit of the nation. If it is 
afterwards shown that the erections authorized are injurious 
to navigation, they may be abated as nuisances which the 
sovereign cannot authorize, as in the case of Attorney-general 
vs. Richards.! 

If the grant to the Duke of York is construed as conveying 
to him the shores of the territories granted as his private pro- 
perty, the effect of the grant is to divest the king, not only of 
what is his proper inheritance but of his right to the sea, 
which in the language of the ancient writers is of the ligeance 
of the king as of his crown of England. 

The design of the charter was to establish a government. 
It constituted the duke the head of that government, and con- 


' 1 Anst. R. 603. 
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veyed all the powers of sovereignty necessary to its adminis- 
tration. The rights of property, which were conveyed by the 
charter, were necessary to the exercise of the powers invested. 
As the object of the charter was to create a great public trust, 
every part of the grant was referred to that object. The 
trust pervaded the entire grant, and affected every interest 
granted. Nothing passed except royalties and the powers of 
government; and the subject granted was to be held as the 
king held, and as of the crown. The charter was not more 
extensive than the letters patent made to the high admiral of 
England. These grant to him not only jurisdiction and power 
to determine maritime causes, but omnia bona waviata Flot- 
son, Jetson et Lagan, ac omnia bona, mercemonia, et catalla 
in mari deperdita, seu extra mare projecta, ac omnia et sin- 
gula casualia, tam in vel super mare vel littora, &c. These 
words are sufficiently extensive to convey a right of property 
to the admiral, but they are all referred to the jurisdiction, 
and it could never for a moment be imagined that any private 
right of property was conveyed, 

No other or greater right was granted to the Duke of York, 
than was vested by charter in the people of some of the colo- 
nies. The right’ to the waters and shores of the sea, passed 
from the crown by letters patent from James I. to the council 
established at Plymouth, in the County of Devon, for the 
planting, &c., of New England, and from that council so 
much of their territory, thus acquired, as was contained in the 
colony of Massachusetts bay, was transferred to the com- 
pany who undertook the settlement of that colony; and their 
grant was confirmed by the charter of king Charles I., which 
constituted the company a body corporate and politic, giving 
them absolute property in the land within the limits of the 
charter, the power of making laws for the government of the 
colony, and full dominion over all the ports, rivers, creeks, 
and havens, &c., in as full and ample a manner as they were 
before held by the crown of England.' 


* 1 Pick. 180. 
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Grants equally comprehensive were made for the govern- 
ment of the other colonies, and which might have been effec- 
tual to pass a private right of property, if they had not been 
construed as creating a capacity in which the property was 
holden. 

The colonial legislatures held the right to the shore, in vir- 
tue of the same authority by which the duke held under his 
royal grant. If he had retained his rights as vested by the 
charter until he sueceeded to the crown of England, those 
rights and his interest in the property granted, would not have 
been changed by his accession to the throne. When he abdi- 
cated, those rights and that property, would not have remained 
in him, but with other royalties would have passed with the 
crown. The same right of property which was vested in the 
duke was unquestionably transmitted to the proprietors, and 
they too, because they took as a body politic, held in the 
capacity of a corporation. No right or property was con- 
veyed to them as separate from the political trust. The 
whole of the royalties were transmitted to them as represent- 
ing the sovereign, for the purposes of a delegated government, 
the investiture of which was the great object of the grant. 
As the trust was received, so it was at length redelivered to 
the king. 

In the second case at the head of this article, an action was 
brought to recover a certain lot of ground formerly covered 
with water, and which had been reclaimed from the sea. 
The plaintiffs in the court below claimed title, under the act 
of congress of 20th May, 1824, entitled, “An act granting 
certain lots of ground to the corporation of the city of Mobile 
and to certain individuals in the said city.” By this act, 
certain lots between the channel of the river and high-water 
mark were granted; and as the river was an arm of the sea 
where the tide flowed and reflowed, the right of the United 
States to make the grant was necessarily in question, as the 
action which was “a plea of trespass to try titles,’’ though 
peculiar to the State of Alabama, was an action corresponding 
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to an ejectment. The case was brought before the supreme 
court of the United States by a writ of error to the supreme 
court of Alabama. It was held by that court, that the act of 
congress of 1824, vested no title in the corporation of Mobile, 
because, when the State of Alabama was admitted into the 
union, she became entitled in her sovereign capacity to the 
shore and soil of the sea, and that the property in the sub- 
ject granted did not remain in the United States at the time 
of the passage of the act. 

The opinion of the court on the writ of error was delivered 
by Mr. Justice M’Lean, and in the view which he took of the 
case, he deemed it unnecessary to inquire into the constitu- 
tionality of the act. Mr. Justice Catron however, discussed 
the question, and he arrived at the conclusion, that congress 
had power to pass a title to the lands in controversy. 

Whatever right the king of Spain had to the waters of the 
sea, and the land over which they flowed, was vested by the 
treaty of cession in the United States; and whether as a 
sovereign right, it vested in the State of Alabama, depended 
upon the construction of the several acts of congress, by which 
the formation of a constitution was authorized, and by which 
the State of Alabama was declared to be one of the United 
States, and also upon the provisions of the constitution itself. 

By the constitution it was agreed with the United States, 
1. “That the people of Alabama forever disclaim all right and 
title to the waste or unappropriated lands lying within the 
state; and that the same shall remain at the sole disposition 
of the United States. 2. That all the navigable waters within 
the state shall forever remain public highways, and free to 
the citizens of that state, and the United States, without any 
tax, duty, or impost, or toll therefor, imposed by that state.” 

The supreme court of Alabama were of opinion that the 
title to the land covered by navigable waters, did not remain 
in the United States, “for the reason that the State of Alabama 
was admitted into the union on the footing of the original 
states. That the original states by their colonial charters had 
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the right of property, in bays and arms of the sea; this they 
retained, and it can only be interfered with by the federal 
government, under the right to regulate commerce, so far as 
to preserve a free navigation. The United States then may 
be said to claim for the public an easement for the transporta- 
tion of merchandise, &c., in the navigable waters of the original 
states; while the right of property remains in the states.”’ 

«“ The original states possessing this interest in the waters 
within their jurisdictional limits, the new states cannot stand 
upon an equal footing with them as members of the union, 
if the United States still retain over their navigable waters 
any other right than is necessary to the exercise of its con- 
stitutional powers. To recapitulate, we are of opinion: First, 
That the navigable waters within this state have been dedi- 
cated to the use of the citizens of the United States, so that it 
is not competent for congress to grant a right of property in 
the same. Second, The navigable waters extend not only to 
low-water, but embrace all the soil that is within the limits 
of high-water mark. ‘Third, By the acts of congress regula- 
ting the survey and disposal of the public lands, the federal 
government has renounced the title to the navigable waters 
and the soil covered by them; consequently the plaintiffs 
cannot recover on the ground of a dedication to the uses of 
the city under the act of 1824, which is an enactment of a 
later date. Fourth, The original states, in virtue of their 
royal charters, are entitled to the right of property in the 
navigable waters within their territory, while the public are 
only entitled to an easement, to be provided for under that 
provision of the federal constitution which authorizes con- 
gress to regulate commerce, &c. Alabama is admitted into 
the union on an equal footing with the original states; and, 
of consequence, is entitled to the right of property in the tide- 
waters within its limits. Fifth, By the admission of Alabama 
into the union, without a reservation of the right of property 
in the navigable waters, the state succeeded to all the right 
of the United States, except so far as it was reserved by the 
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federal constitution in some of its grants, or its retention was 
necessary to enable the federal government to exercise its 
delegated powers. Having attained these conclusions, it will 
follow that the act of 1824 is inoperative, and confers no title 
upon the plaintiffs.” 

Mr. Justice Catron, was of opinion, that if this argument 
was of any weight, it was equally applicable to the public 
domain, which it was expressly agreed should remain at the 
sole disposition of the United States—that the compact in the 
constitution of Alabama, embraced lands covered with water 
as well as those not covered with water, and that if this com- 
pact had not been made, the right of the United States to 
their private property would have been preserved—that the 
paramount law cf the land sustained the title of the United 
States to the public domain, and that no express exception in 
the constitution was necessary. He was also of opinion, that 
congress did not cede the right of the United States to lands 
covered with water, by stipulating that the navigable rivers 
should be highways—that the right of jurisdiction was ceded, 
yet, that it did not follow, that the fee of the shores, banks, 
and soils under water, was in the State of Alabama. But if 
it is admitted that the learned judge is correct in his construc- 
tion of the compact between the United States and Alabama, 
in relation to such waste and unappropriated lands, as the 
United States held as private property, the case is governed 
by other and higher considerations. 

In this, as in the New Jersey case, the construction to be 
adopted in considering the effect of the public acts in question, 
must depend upon the principal object and design of the par- 
ties, and not upon the peculiar efficacy of words of convey- 
ance or reservation. As the king of England held the shores 
of New Jersey in the right of his crown, in other words in 
trust for the public, so the king of Spain held the shores of 
the territories on the gulf of Mexico, asa trust for the benefit 
of the public. When he ceded those territories, he conveyed 
a right of sovereignty, and the trust which he held, passed as 
a public, and not as a private right, to the United States. 
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The great object of the transfer was the jus regium. In- 
separably connected with this, as well by the civil as the 
common law, were the jus publicum and the jus privatum, 
in all property which was held in the right of the crown or 
of the nation. 

If Spain had ceded the sovereignty in general terms, the 
sea and its shores, all navigable waters, and the land over 
which they flowed, would have passed as incidents. An 
exception of the sea would have been a reservation of sove- 
reignty. Such a reservation would have been inoperative. 
It would have been inconsistent with the treaty, which pro- 
fessed to cede all that was vested in Spain in the right of the 
crown. All property, however, which the king held in his 
private right might have been reserved, and if not reserved or 
excepted from the provisions of the treaty of cession, would 
not pass by the transfer of sovereignty. 

The United States were in full possession of all the royalties 
of the countries ceded, until the adoption of the several state 
constitutions. By the severai acts of congress, by which the 
people occupying different portions of these countries were 
authorized to become states, and to adopt constitutions of 
government; and by the adoption of those constitutions all 
powers of sovereignty were vested in the states. The effect 
of these public acts was a grant of the same sovereign rights 
which were vested in the United States by the treaty with 
Spain. 

When the United States transferred their sovereignty over 
the territories in question to the states. carved out of them, 
their title to the waste and unappropriated land became the 
same in character as that of individual proprietors—exempt 
from the exercise of none of those ordinary powers of govern- 
ment, necessary to the administration of existing laws or the 
maintenance of vested rights. 

If the land thus holden bordered on the sea, it would be 
subject to the exercise of those rights of the public in its 
waters, of which the state government is the guardian, some 
of which are absolute and others inalienable, 
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Below the line of the sea the private right would yield to 
the public title; for to the administration of the rights of the 
public, it is necessary that an absolute title should be vested 
in the sovereign power. 

This is a principle of law which has been universally 
adopted. If not applicable to the United States, it is because 
some part of the powers of sovereignty, necessary to the con- 
servation of the rights of the public, are not vested in the 
state, but remain in the hands of the general government, or 
because a title to the waters and shores of the sea, in the 
right of sovereignty, does not exist within the territories in 
question. It is not pretended that any of the powers of sove- 
reignty which could have vested in the state, were reserved 
by the United States. The right reserved is supposed to have 
been a proprietary interest. 

But the king of Spain held the shores in the right of his 
crown, and under the treaty the United States held in the 
right of the nation, and Alabama holds in the right of the 
state, unless when the state was admitted into the union the 
title was extinguished. The United States reserved a right 
of property—a private property—in the waste and unappro- 
priated lands. There can be no such property in the sea or 
in navigable waters. 

The right of the public is an easement, a right of naviga- 
tion, of fishing, &c., and the property of the sea is a sovereign 
right, which the United States could not retain. 

There could be no private property in the land submerged 
in the sea. Neither Spain nor the United States had any 
such interest. Their title was in virtue of sovereignty, and 
as such must have passed to the states. If lands under the 
sea are held by the United States as private property, there 
must have been a transformation of interest at the moment 
the states within the territories ceded, were admitted into the 
union. It is impossible to suppose that congress intended 
thus to subvert a principle of law universally applicable to 
the sea and navigable waters. As in the case of Martin vs. 
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Waddel, the intent was otherwise. The words of transfer, 
grant, and reservation, relate to the subject matter, and to the 
capacity in which the parties held and contracted. 

The United States were possessed of an extensive domain 
within the territories ceded by Spain, and the words of reser- 
vation had relation to this. The intention was to reserve 
what was held as private property, though without a special 
reservation the property would have remained in the United 
States. The right of sovereignty, which was ceded by Spani, 
was held in trust for the people who inhabited those territories 
after the treaty. When the people established a new form of 
government, under the authority of congress, that trust was 
transferred to the new government. Such was the intention, 
and not to divest or extinguish the trust. The intention was 
to convey such powers of sovereignty, as the states were ca- 
pable of holding, and which were not necessary to the exer- 
cise of those enumerated powers, which were delegated by 
the constitution of the United States, or to the administration 
of the general government. 

The United States were incapable of holding any powers 
or rights, in a sovereign capacity, which after the establish- 
ment of the state governments, properly belonged to the states. 
It was impossible to vest in the United States powers, which 
were to be exercised for regulations of police, or for the 
general conduct of government. 

The proper mode, therefore, of determining the distribution 
of rights, as between the general and state governments, is to 
inquire what powers were vested by the constitution of the 
United States, and what local rights were withdrawn by its 
provisions from the states, which at the revolution took upon 
themselves all powers of sovereignty. Such enumerated 
powers, and no other, the United States are capable of hold- 
ing within any part of their jurisdiction. The general regu- 
lation of public highways and of navigable waters within the 
old states was not entrusted to the general government, and 
as the powers of the government are uniform, and depend 














RIGHT TO THE SHORE OF THE SEA. 91 











upon its own constitution and not upon reservation, grant, or 
concession, they must be the same in the states created from 
the dominions ceded by Spain, as in those which became 
sovereign at the revolution. 

In the State of New Jersey, the federal government has no 
other power over the navigable waters, than may be necessary 
for the regulation of commerce, and to preserve the freedom 
of navigation; but it has every power, which it is capable of 
holding under the constitution, within the limits of a sovereign 
state. In the State of Alabama, therefore, the United States 
cannot have more extensive powers of sovereignty, than in 
those states from which the federal government was originally 
formed 

The proper mode to ascertain the sovereign powers of a 
state within its territorial limits, is to determine the extent of 
the rights granted to the general government by the constitu- 
tion. Whatever jura regalia are not vested in the United 
States must exist in the State of Alabama, within the bounds 
of its jurisdiction, or they are extinguished.' 

But Mr. Justice Catron adopts a different course of reason- 
ing. He would determine the powers of the state sove- 
reignty, by a construction of the acts of congress, and of the 
constitution of the state, by which, those powers were vested, 
and he adopts a construction which leaves certain rights in 
the government of the United States, which it is not capable 
of holding under the constitution. “Nor has Alabama,’’ he 
says, “a better founded or more plausible claim to the lands 
between high and low-water mark, on the ground that she 
was admitted into the union on an equal footing with the 
original states. What was the condition of these states when 


* According to the doctrine of Lord Hale, the shore of the sea cannot be held 
except in virtue of a “regular power.” ‘There must be the capacity of possess- 
ing it, as one of the trusts of sovereignty. When Alabama was admitted inte 
the union, the state was invested with the power of possessing every incident of ° 
sovereignty; but whence is derived the power of the United States to hold any 
such trust for the people of the several states? 
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they entered the union? That mud flats were then held in 
private property, in every state of the union, can hardly be 
doubted. If one was in this condition, it is enough for our 
purpose. In Massachusetts they were all thus held.” Thus 
the learned judge infers, that Alabama is stripped of some of 
the most important powers of sovereignty, because some of 
the states have granted restricted interests in the shore of the 
sea for a valuable consideration, to be held of the government, 
and without injury to public rights or easements, and because 
one of the states has by an ordinance divested itself, to a 
certain extent, of the right in question. 

But if a property in the shore of the sea is an attribute of 
sovereignty which the United States are not capable of hold- 
ing, and could not therefore have reserved, it would seem 
that when the powers of government, which were before 
held in trust for the people of Alabama, were transferred to 
themselves, it was for the state to determine whether any of 
the jura regalia should be restricted or extinguished. If 
those rights have been suspended in Massachusetts, they 
may be revived and restored by the people of the state; and 
Alabama cannot be considered as on the same footing with 
Massachusetts, unless this branch of sovereignty is subject to 
her disposal. 

The situation of the people of Alabama and other new 
states, if the construction adopted by Mr. Justice Catron 
should prevail, is totally unlike that of Massachusetts. In 
the latter state all proprietors of land on navigable waters, 
are permitted to hold nominally, at least, the adjacent land 
which is covered with water; but this is subject to the rights 
of the public, and land cannot be reciairned from the sea, nor 
can bridges be built, nor any erection made in its waters, 
without the authority of the legislature. In Alabama the 
right to the entire coast is in another government, not in the 
same manner as in Massachusetts, it is vested in the proprietor 
of land adjacent to the sea, but as one of the jura regalia, 
transformed into a private right of property. 
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In the government of the United States is the title to the 
land flowed by navigable waters, precisely as it was holden 
by that government before the admission of Alabama into the 
union, except that it is not holden as a trust for the people of 
the state. The United States are not invested with the title 
for the protection of the public rights of the people, but their 
private right of property is in exclusion of the state govern- 
ment, which has succeded to the trusts of sovereignty. 

The state government cannot grant the right to any adjoin- 
ing proprietor to reclaim land from the sea, because by so 
doing the private property of the United States would be 
invaded. If the act of 1824, by which congress yielded this 
right to certain individuals, is valid, the state can have no 
concurrent power over the subject, but its right of legislation 
is excluded. -Although the interests of navigation may re- 
quire that wharves and quays should be erected below the line 
of high-water mark, the legislature of the state would have no 
right to authorize such improvements, because inconsistent 
with the rights of the United States. When such improve- 
ments were required by public necessity, the people of Ala- 
bama would be compelled to resort to the federal government 
for authority, instead of acting in .their own sovereign right. 
In this respect the state is certainly not on a footing with 
Massachusetts, or any of the other old states. In Massachu- 
setts, although the right of property is vested in the adjoining 
proprietors, this is after all, only a qualified right. The neces- 
sary rights of sovereignty which the state always does and 
must maintain for the preservation of those public rights that 
are exercised in navigable waters, imply a power of restraint 
inconsistent with an unqualified property. It is apparent 
from the opinion of Parker, C. J. in Commonwealth ws. the 
Inhabitants of Charlestown,} that the effect of the ordinance of 
1641 was not to deprive the state of any power of sovereignty 
in relation to navigable waters, and that the private right of 


'1 Pick. R. 180. 
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individual proprietors did not interfere with the public right 
to control and regulate the use of lands covered by such 
waters. “Even the proprietor of the states,’ says Parker, C. 
J., can lawfully erect nothing upon them which will obstruct 
or hinder the passage, though he may build wharves extend- 
ing towards the sea to the distance of one hundred rods, pro- 
vided he do not thereby straiten or interrupt the passage over 
the water in such a manner as to constitute a public nuisance.” 
The court also expressed the opinion, that none but the sove- 
reign power could authorize an interruption of the navigation 
in any manner. The proprietor of land covered with water, 
has therefore no absolute right of property. He cannot exer- 
cise it at all without the consent of the legislature, and the 
state has the right to use the land for any purpose which may 
be promotive of the public advantage in relation to the inte- 
rests of navigation. 

In some of the states, the control of navigable waters is 
given in particular places to certain municipal corporations. 
In such cases the local magistrates have powers delegated 
from the legislature. The right to the shore, and to the land 
reclaimed from the water in the city of New York, is vested 
in the corporation of the city. The corporation has delegated 
powers which are a branch of the sovereign rights existing 
in the state government. Very different in this respect is the 
condition of Alabama. There are certain advantages in this 
delegation of sovereignty, by which the regulation and con- 
trol of the wharves and quays of great cities, like London and 
New York, are yielded to a local government, which repre- 
sents the community interested in the subject; but in the states 
created from the territories ceded by Spain, there can be no 
such delegation of power from the state governments, because 
they are not invested with an important right of sovereignty. 
If the doctrine sustained by Mr. Justice Catron shall be estab- 
lished, the practical evil will be a constant interference be- 
tween the conflicting governments. The state sovereignty 
will have the regulation of the highway in navigable waters, 
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of fisheries, &c., but everything relating to the property in the 
soil, with which the rights to be exercised in the waters are 
so closely connected, will be under the control of another 
government, which holds the right of property, not in trust 
for the people of the state, but adversely to them. 

Whenever the public good may require that lands covered 
with water should be reclaimed, authority must be sought, 
not from the government alone whose duty it is to protect the 
rights of navigation, but also from a government by which it 
is to be presumed a grant will be made only for a valuable 
consideration. 


Notre.—The importance of the question which we have briefly considered, 
may be inferred from the following remarks of Mr. Justice Catron: 

“The Delta of Mississippi, the greater part of East Florida, much of Alabama, 
and also of the State of Mississippi, have Jands covered slightly with the flow of 
high-water. These lands are subject to be redeemed by embankments; they 
amount to some millions of acres; many of them are of the best rice, indigo, and 
even sugar and cotton lands on this continent. Immense bodies of land are 
flowed by the great lakes, and subject to be redeemed; and yet more, many 
parts of the shores of the great river Mississippi, from the mouth of the Missouri 
to the ocean, are annually flowed by a tide of its own; and the lands are redeemed 
by levees from the water until the vessels on the surface of the river float above 
redeemed plantations that have been submerged for months every year; and that 
were submerged in 1819, when it is supposed the United States, by implication, 
ceded all the flowed lands within her limits to Alabama. Embankments to 
exclude the water are almost as common on the banks of the Mississippi river, 
and in the Delta of country embraced by its mouths, as are fences in other parts 
of the country to protect the crops from animals; and it is not in the reach of 
probability, or of belief, that congress, by an oversight, surrendered all flowed 
lands to the states in which they lie; or that it was intended to cede to the new 
states the right to prohibit the construction of forts and defences by the United 
States, on the public lands below the high-water mark. I imagine it has never 
occurred to any one, that a purchase of the soil from the state of Louisiana was 
necessary before works within the flow of tide-water could be constructed for the 
defence of the mouths of the Mississippi river. The idea is new; and the 
assumption leading to such: a consequence, startling.” 
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ART. V.—ON THE LIABILITY OF CORPORATORS. 


CorporaTions aggregate are but associations of individuals. 
The individuals who compose a corporation, have various 
liabilities in relation to which, whether the corporation is at 
anend by its own limitation, or dissolved by judgment or 
surrender, or whether the individuals composing it have 
divested themselves of that capacity by abandonment, the 
capacity is immortal. 

The question, whether individuals are liable at law or in 
equity, in a certain capacity, is very different from that, whe- 
ther as a corporation they may sustain an action. The 
liability may depend upon contract, by which individuals are 
bound in the character which they have assumed, and in the 
capacity by which they have contracted, or upon a wrong 
done by individuals in their corporate capacity, the conse- 
quences of which are felt only after the corporation has been 
abandoned or surrendered. But the power to sue as a cor- 
poration, depends upon the existence of that character at the 
time of bringing the action. 

The right to be a corporation, was considered in the case of 
the guo warranto against the city of London as a franchise. 
The right to exercise powers of government, in derogation of 
the right of the sovereign, is a franchise, and as such, a most 
important flower of the prerogative. When a corporation is 
created by the king in England, or by the legislature in one 
of these United States, a right thus emanating is a franchise. 
This right may cease to exist, or it may be seized into the 
hands of the king or by the government. 

When the right ceases, the powers which it implies are at 
an end; but when it is seized by the king, or the government, 


'3 St. Trials, 1087. 
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all the powers, and the capacity, may continue. When the 
corporation, or rather the right to be a corporation, was thus 
seized in the case of the city of London, the franchise, the 
powers, and the capacity, still continued to exist. The func- 
tions of government were exercised as before, and the subor- 
dinate franchises and privileges were held by the king, as 
they were held before by the city. The capacity, with all its 
incidents, continued; but in the hands ot the king, it existed 
only as an abstraction. 

While the corporation was thus in abeyance, the citizens 
of London were divested of their capacity. Their right to 
sue as a corporation ceased, but their liabilities in the capa- 
city they had sustained, were not extinguished. 

When a corporation is established for the purpose of carry- 
ing into effect some right or franchise created by the state, in 
virtue of the powers of sovereignty; if the corporation is 
seized, after judgment on guo warranto, the franchise to be 
a body corporate, and the franchise for which the corporation 
was created, are suspended. The right to sue, has ceased, but 
not the liability. The powers of a corporation established by 
the legislature, their rights and privileges, their capacity to 
sue, depend upon their charter, but not their liabilities. Their 
liabilities result from contract, or are a consequence of law. 
When individuals enter into a contract as an association, they 
are bound by their obligation, either absolutely, or in the 
capacity assumed. They are estopped to deny their liability; 
and if this is not restricted, it is absolute, and if the obli- 
gation cannot be enforced at law, it will be made effectual in 
a court of equity. 

When a corporation is created by the legislature for the 
execution of any public work, the corporate capacity can only 
be destroyed, or rescinded, by proceedings on a guo warranto, 
and while the capacity continues, no action at law cau be 
sustained against the individual members on any liability 
contracted by the corporation. If however a company is 

VOL. I. 13 











98 THE LIABILITY OF CORPORATORS. 





incorporated, as gilda mercatoria, and not invested with a 
franchise or any branch of the sovereign power, it is otherwise. 

In the case of Slee vs. Bloom,! it was decided by the court 
of errors, that although misuser and nonuser was not a sub- 
stantive and specific ground for the dissolution of a corpora- 
tion, a corporation which had been formed under an act of the 
legislature which authorized incorporations for manufacturing 
purposes, might be dissolved by a surrender of its corporate 
rights. Spencer C.J., who delivered the opinion of the court, 
said: “the object and intention of the legislature, in author- 
izing the association of individuals for manufacturing pur- 
poses, was in effect to facilitate the formation of partnerships 
without the risks ordinarily attending them, and to encourage 
internal manufactures.’’ He distinguishes between such 
associations under a general law, and corporate privileges 
which were exclusive in their character, and was of opinion, 
that the only substantial difference between such incorpora- 
tions under the statute, and partnerships, consisted in the 
capacity to manage the affairs of the institution by a few and 
select agents, and the restriction of responsibility. The court 
decided that the corporation was dissolved, because they had 
done and suffered to be done, acts equivalent to a direct 
surrender. é 

It is clear that the same individuals who had become a 
body politic might afterwards elect to divest themselves of 
their corporate right, and act as a partnership or fraternity; 
for there was no contract between them and the state which 
confined them to act as a body politic. The only question in 
the case, therefore, would seem to have been, whether they 
had abandoned the corporate capacity. Though Mr. Chief 
Justice Spencer speaks of a dissolution of the corporation, he 
evidently means that the parties had ceased to act under it, 
and were therefore liable in another capacity. 

It certainly was not true, in any sense, that the corporation 


* 19 John. R. 456. 
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was surrendered. To a surrender, an acceptance is necessary ; 
but there might have been an abandonment of the corporate 
capacity, or such a dissolution of the corporation as was 
spoken of by Mr. Justice Ashurst, in King vs. Passmore.’ 
“If, however,”’ said Spencer C. J., “the corporation was 
not dissolved, I have no doubt that upon the principles of the 
case of Dr. Salmon ws. the Hamborough Company, the 
appellant would be entitled to a decree in his favour. In 
that case, a bill was sustained in favour of a creditor of the 
company against the individual members, and the foundation 
of the relief given, was the liability of the members in the 
capacity of a corporation.. There was no fund provided to 
meet the debts, and the effect of the decree was the provision 
of a fund to meet the liabilities of the corporation. In Fon- 
blanque’s Equity, a doubt is expressed of the law of this 
case, if the company was a corporation. In the report of the 
case it appears that the company was regularly incorporated, 
and the court in their decree recognised the principle that the 
individual members are only liable through the corporation. 
The liability of the corporators was merely equitable, and de- 
pended upon the consideration that no fund was provided to 
enable the corporation to meet its engagements. In the case 
of Hume vs. Winyaw & Wando Canal Company,‘ this doctrine 
was applied to a company incorporated by the legislature of 
South Carolina, with authority to construct a canal. The 
case was decided by Mr. Chancellor Desaussure, in May, 
1826. The bill was brought to discover the funds of the cor- 
poration, against the individual members, by a party with 
whom the corporation had contracted. No visible and tan- 
gible funds had been provided or set apart to the object for 
which the company had been established. The members of 
the company were liable to be rated or assessed for instal- 
ments, but that liability had never been enforced. The 
learned chancellor was of opinion that the individual corpo- 


'3 T. R. 244. * 1 Cases in Ch. 204, and 1 Kyd on Corp, 273. 
* 1 Fonb. Eq. 306, note. * Carolina Law Journal, vol. i. p. 217. 
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rators were bound to provide for the debts of the company, 
and decreed that each individual member should, after the 
deficiency of the capital stock was ascertained, be held liable 
to pay his quota or proportion; and this decree was after- 
wards affirmed by the court of appeal. 

If this decision can be sustained, then the members of incor- 
porated companies are bound to fulfil the obligations of the 
corporation itself, whenever their responsibility is not res- 
, tricted by the charter, as it may be by express provision 
ascertaining the amount of capital stock or the measure of 
liability. The case shows that whenever a corporation is 
created for the completion of any public work, the individuals 
who constitute it are bound to supply the means for fulfilling 
the engagements which they have made, in that capacity, to 
the full extent of the capital stock, and in that proportion 
which by their undertaking as subscribers they have assumed. 
No principle can be more equitable than this, and none more 
just. What is the contract entered into by individuals when 
they become members of a corporation? Undoubtedly to 
pay the amount necessary to enable the corporation to accom- 
plish the object for which it was created. If the amount of 
the capital is limited, each subscriber is bound for his propor- 
tion of that amount; but if there is no such restriction, and if 
the individual members engage to pay their proportion of the 
cost of a contemplated enterprise, they are bound by their 
undertaking. Their direct liability is to the corporation itself 
—the ideal person created by the charter—and the creditors 
may call upon a court of equity to enforce that liability for 
the benefit of those who have trusted to the corporation, in 
the faith that the engagements of the corporators would be 
fulfilled. This doctrine is in no respect inconsistent with the 
maxim of the civil law, “si guid universitati debetur, singu- 
lis non debetur ; nec, quod debet universitas, singuli debent ;’’ 
nor with the rule stated by Blackstone,! on the authority of 


* 1 Com. 517. 
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Edmunds vs. Brown: for although it is indeed true that the 
members of a corporation are not directly responsible for the 
debts of the corporation, still the duty remains, and binds the 
conscience of those for whose benefit this debt was contracted, 
A court of equity will give effect to the obligation, as against 
the corporators; and except by their death, by which the cor- 
poration will be effectually dissolved, the capacity cannot 
cease in which they have contracted. 

Mr. Chancellor Desaussure was aware of the difficulties 
which might occur under the decision, and he said, “care 
must be taken to hold liable those only who were members 
at the time the contract was made which created the debt.’ 

The difficulties which have attended the attempts to render 
corporators responsible for the debts of the corporation, have 
resulted from the fluctuating character of aggregate corpora- 
tions, the nature of the action, and the uncertainty respecting 
the terms and the effect of the contract between the corpora- 
tion and its members, by the subscription to the capital stock. 

However the members of a corporation are liable, whether 
directly, or through the corporation, by the interposition of a 
court of equity, the ground of that liability is contract, and 
the effect of the contract is to be determined by the ordinary 
rules of law. Those individuals only can be bound by a debt 
of the corporation who were members at the time it was con- 
tracted, because the equitable duty is not assignable. Even 
when it is expressly provided by statute, as in the Massa- 
chusetts act of 1817, that those members shall be liable who 
were such at the time the debt accrued, as well as those who 
were members when the execution issued against the corpo- 
ration, a more extended liability is imposed, than was assumed, 
and those are subjected to the operation of a contract who 
were neither parties nor privies. 

In the case of Vose vs. Grant, an action on the case was 
brought by a holder of bills of the Hallowell & Augusta. 


"1 Lev. R. 237. 215 Mass, R. 505. 
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Bank, against one of the stockholders of the bank, to recover 
the amount of the bills. The stockholders had made a divi- 
sion of the capital stock amongst themselves, and the action 
was founded upon the neglect, carelessness, and default of the 
defendant, in permitting the funds to be withdrawn. Mr. 
Justice Jackson, who delivered the opinion of the court, was 
of opinion, that an action founded upon tort could not be sus- 
tained against a stockholder, to recover the amount of a debt 
against the bank, and that a court of equity would alone be 
capable of administering relief. 

In the case of Spear vs. Grant, the plaintiff, who was a 
holder of the notes of the Hallowell & Augusta Bank, brought 
an action on the case against a stockholder, claiming that the 
members of the corporation were individually liable as part- 
ners. The court were of opinion, that no action could be 
sustained at law, and that the remedy, if any existed, was in 
equity. They were of opinion, that the capital stock was a 
pledge for the debts of the corporation, and seemed to suppose 
that the stockholders were bound in equity to provide. for the 
debts of the bank, to the extent of their several engagements. 

In the case of Wood vs. Dummer, the plaintiff, as holder of 
the notes of the Hallowel! & Augusta Bank, brought a bill in 
equity in the circuit court of the United States, before Mr. 
Justice Story, against certain stockholders of the bank. The 
learned judge sustained the bill, and founded the decree of 
the court upon the liabilities assumed by the several stock- 
holders in their subscription to the capital stock. The bill 
alleged the insolvency of the bank, and the withdrawal of its 
funds by the stockholders. Though the court proceeded upon 
the principle that the capital stock was a trust fund, and that 
the stockholders, both in law and in fact, were affected with 
notice of the trust, the foundation of the decree was the agree- 
ment of the stockholders to pay the sums they had respectively 
subscribed to the capital stock. This agreement was with 


' 16 Mass. R. 9. * 3 Mason Rep. 308. 
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the corporation, which was liable in the first instance, and 
the creditors had a right to claim, that as against the indi- 
vidual members, their equities should be worked out through 
the corporation. 

In the case of Spear vs. Grant, Mr. Chief Justice Parker 
said, that the capital stock would give actual security for one- 
half only of the possible amount of the debt; as all banks had 
the privilege of creating debts to double the amount of their 
capital: but if the doctrine of Mr. Chancellor Desaussure in 
the case cited, is founded upon a just view of the undertaking 
and liabilities of individual corporators, they would be liable 
in equity for debts contracted beyond the amount of their 
capital stock, with their consent, on the same principle that 
they are bound for their subscriptions to the capital. 

If individuals were invested with a corporate capacity, and 
authorized as a corporation to contract debts without any 
capital, an undertaking on the part of the individual members 
would be implied, to supply the funds necessary to pay those 
debts, whether contracted for public works, as in the South 
Carolina case, or by the issue of notes in the business of bank- 
ing. The circumstance that such a corporation conducted a 
part of its business, on the basis of a capital, would not vary 
the case. 

If a bank creates debts to the amount of its capital stock, 
that alone will be liable for their payment; but if debts are 
created beyond the amount of the capital, the consideration 
received for the issues of the bank—the securities of its debtors 
—would be regarded as a pledge in the same manner as the 
capital stock; and if withdrawn by the corporators, they 
would at least to that extent be held responsible by a court of 
equity. 

The liabilities of corporators, in assuming that character, 
result from an express promise to pay their respective propor- 
tions of the capital stock, and an implied undertaking to res- 
pond to the obligations which the corporation has assumed 
as the representative of its members. That the creditors of a 
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corporation may in a court of equity call upon the individual 
members, through the corporation, to provide for their debts 
upon an implied, as well as an express promise, appears by 
the cases cited. The equitable doctrine is, that the corpora- 
tors are liable for debts, on a promise to the corporation, in the 
same manner as the members of a joint stock company would 
be for the debts of the company, not directly, but through the 
corporation, in a court of equity. When services are rendered 
or articles furnished to an incorporated company, with their 
previous approbation or subsequent concurrence, a recovery 
may be had against its members;! and when debts are con- 
tracted by a corporation, with the concurrence and approba- 
tion of its members, they are liable to the corporation for the 
debt contracted in its name. When a corporation assumes 
liabilities, it acts as the representative of the members who 
compose it. The corporation is an ideal person, but the lia- 
bilities of the corporators are the same as if a third party had 
contracted on their behalf, on the promise of full indemnity. 

The only difficulty that attends the subject, results from the 
complexity of the relations of a corporation, and the members 
of which it is constituted. If the liabilities assumed by a cor- 
poration, were incurred by a third party on the request of the 
corporators, who bound themselves directly or by implication 
in their individual capacities, to indemnify the party repre- 
senting them, the right of the creditor to equitable relief as 
against those who were ultimately liable, would be evident. 
The stockholders of a bank who had, by vote, authorized 
their president to borrow money for the use of the bank, 
would not render themselves directly liable, perhaps, upon his 
contracts, but they would be bound to indemnify their agent 
for liabilities assumed by request. In this respect the duties 
of the stockholders of a corporation would be the same as if 
they were members of a joint stock company. They may in 
their individual capacity assume responsibilities for the benefit 


' 2 Starkie’s N. P. 416, 
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of the corporation, and creditors will in equity be entitled to 
the benefit of every contract to supply funds for the payment 
of their debts. 

When the corporators act in the name of the corporation 
which is their representative, and expressly authorize the 
assumption of liabilities, their liabilities are the same, and rest 
upon the same foundation, though there may be no express 
contract in terms, to fulfil the obligations of the body corpo- 
rate, because the corporation is a distinct person only by 
intendment of law, its individuality consisting in its name. 
There is no express agreement by the corporators to stand in 
the place of the corporation, and fulfil its contracts, as if a 
third party; but for remedial purposes, such an agreement is 
always implied. The creditor who is at law deprived of his 
remedy against the actual debtors, by a plea that the formal 
party to the contract was an ideal person, will in another 
jurisdiction, be permitted to invest that abstraction with all the 
rights which result from the authority with which it has been 
clothed. The capacity which protects the corporators from 
direct liability to the creditors of a corporation, constitutes the 
foundation of a claim, which in the name of the corporation, 
may be enforced against the individual members. 

Since the undertaking of the corporators is to be regarded 
precisely as if the corporation was a distinct person, with ad- 
verse interests, and the rights of creditors to be considered as 
subrogated to those of the corporation, the liability of the 
individual members is to be determined by the extent of their 
undertaking, and promise to the corporation. So far as the 
responsibility of the individual members of the corporation 
depends upon their subscription to the capital stock, it is 
restricted by the terms of that contract, but they may assume 
other and greater liabilities as members of the corporation, 
by subsequent acts. If they should undertake in express 
terms to answer for all the obligations of the corporation, 
beyond the amount of its capital stock, they would be bound 
by their promise, and upon a familiar principle, if the corpo- 
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ration at the request of the corporators should assume liabili- 
ties, an action of assumpsit might be sustained by the corpo- 
ration upon the implied promise. There is never in fact any 
such request or promise of indemnity, because of the identity 
of parties; but a vote of the stockholders to contract loans, 
or to assume liabilities in the capacity of a corporation, for 
the benefit of the corporators, is more than equivalent to a 
request to an agent or representative to incur such liabilities. 

When a corporation has contracted debts through the in- 
strumentality of its members, they are not bound in terms by 
the obligation of the company. The contract of the corpo- 
rators is distinct, and though it may be carried into effect for 
the benefit of the creditors, their remedy is capable of being 
enforced only in a court of equity. 

An action at law can never be sustained against the mem- 
bers of a corporation, upon the obligation of the body cor- 
porate, because they are not parties to the contract. 

The case of Edmunds vs. Brown, cited above, was decided 
upon this principle. ‘That was an action of debt, on an obli- 
gation for £500. The defendant pleaded non est factum, 
and on the evidence it appeared that the defendants were two 
of the principal members of the Company of Woodmongers, 
then lately dissolved, and that the money was borrowed in 
the name of the company, and the obligation sealed in the 
name of the company, and with their seal. The defend- 
ants, as was usual, put their names to the obligation; but the 
obligation was, Noverint universi per presentes nos magis- 
trum et guardianos, &c., del Company de Woodmongers 
teneri, &c., and the obligation was endorsed sigillat. et deli- 
berat. in presentia, &c., and attested. The company being 
dissolved, the action was brought against the defendants, 
intending to charge them in their private capacity, but it was 
ruled that on the above state of facts this could not be; on 
which the plaintiff was nonsuited. In an action of debt, on 
a plea of non est factum, this result was inevitable. The 
evidence showed that the corporation executed the bond, and 
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not the individual members who sealed the obligation in the 
name of the company, and also added their own signatures, 
There was no pretence for charging the individual members 
at law, if they had authority to execute the obligation in 
behalf of the corporation, although, without such authority, 
they might have rendered themselves liable as upon their 
own contract. This case has always been cited by elementary 
writers as a Jeading authority, that on the dissolution of a cor- 
poration its debts were extinguished, and that for their re- 
covery there was no remedy in law or in equity. The case, 
however, involves no such principle. 

The duty of corporators, to execute the contracts or supply 
the means for paying the debts of the corporation, so far as it 
regards the claims of the party contracting with the corpora- 
tion, is merely equitable. The nature of that equity and the 
mode of enforcing it may depend upon the circumstances of 
each particular case. 

In the case of Salmon vs. the Hamborough Company, 
already-cited, the bill charged that the company were incor- 
porated, and had power to assess rates upon cloths, which 
was the commodity they dealt in, and by poll upon every 
member, to defray the necessary charge of the company; that 
they had raised in this manner a fund, and thereby acquired 
great credit, and borrowed great sums of money by the com- 
mon seal, and of the plaintiff £2000; that the company having 
no common stock, the plaintiff had no remedy at law for his 
debt. The bill also charged, that although it had been their 
usage to make taxes and levy actions upon the members and 
their goods to pay their debts, that they now refused to exe- 
cute that power, and particularly complained against divers 
of the members by name, that they refused to meet and lay 
taxes on the pretended want of authority. 

The house of lords ordered, that the lord chancellor make 
a decree requiring a guorum of the members to make a 
leviation upon every member of the said company, and that 
if a quorum should not make a /eviation, that process of con- 











108 THE LIABILITY OF CORPORATORS. 





tempt issue against them, as is usual against persons in their 
natural capacities, and on failure to pay, that the individual 
members be held liable to pay in their private capacity, and 
that if the total sum thus raised should be insuflicient, a new 
leviation be ordered; and this order was carried into effect. 

The ground for the interference of a court of equity in this 
case, was the credit which the company had gained as a cor- 
poration, on the implied promise of the individual members 
to raise a fund which should enable the corporation to fulfil 
its engagements. ‘They had the power to assess rates and to 
levy taxes by poll, upon every member of the company, and 
when they authorized the corporation: by their votes to con- 
tract debts, it became their duty to levy taxes by their votes 
also, to provide funds for the payment of those debts. The 
corporators were regarded as the real debtors, contracting in 
the forms of a corporate capacity. The advantages enjoyed 
by the corporation, by reason of the credit acquired, resulted 
to the individuals of which it was constituted, and they were 
in equity bound to respond to the duties which, in the capa- 
city of a corporation, they had assumed as the consideration 
of those advantages. 

The corporators were required, according to the forms of 
their implied contract, to raise a fund for the corporation, but 
in the alternative of their failure, the decree provided a direct 
remedy in favour of the creditor. 

The decree assumed that the act of the body corporate was 
the act of the corporators; that when money was loaned and 
services were rendered to the corporation, an equitable duty 
resulted on the part of its members, differing only from the 
implied promise and undertaking of an individual in such 
cases in form, and in the forms and mode in which it was to 
be enforced, because the real parties contracting were repre- 
sented by an ideal person. 

If the corporators were liable at all, upon the obligations 
by which the corporation had dy their action become bound, 
they were liable to the full extent of all such obligations, as 
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there could be no question respecting the power or authority. 
Then whatever were the liabilities of the corporation consti- 
tute in equity a charge upon its members, and they were liable 
in that jurisdiction for its debts, in the same manner as if they 
had been an unincorporated joint stock company. 

To apply the principle of the case of Salmon vs. the Ham- 
borough Company: if a rail-road company incurs expenses 
in the construction of a road, or borrow money within the 
authority of their charter, the corporation will be bound, and 
in the first instance will alone be liable; but if its funds fail, 
and if the company neglect to levy a tax; if individual mem- 
bers refuse to meet for that purpose, a court of equity will 
compel them to raise a fund by leviation, will compel refrac- 
tory members to act by process of contempt, and for con- 
tumacy will make them directly liable in their just proportion. 

If a bank issues notes by consent of the stockholders, or 
having acquired a credit, borrows money in the corporate 
name, if their capital is expended, a quorum of stockholders 
will be compelled to meet and to levy a tax, which shall 
enable them to fulfil all the obligations contracted by the 
stockholders in the name of the corporation. If a trading 
company, such as the Company of Woodmongers, in the 
case cited from Levinz’s Reports, contract debts without pro- 
viding a corporate fund, having shared the profits resulting 
from their trading operations, they will be compelled in equity 
also to share the loss, and to levy a tax upon the individual 
members, which will enable the corporation to discharge the 
obligations contracted in its name. 

Although the corporators would not be held liable in an 
action of debt or in any other action at law, upon the contracts 
of the corporation; notwithstanding they may have put their 
own signatures to the bond, as was done in that case, they 
would be bound in equity to fulfil their implied promise to 
the corporation, the person which has been put forward to 
represent them, and to contract in their behalf. Evenif a 
corporation is dissolved, a court of equity will find means, for 
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the purposes of the remedy, to sustain the forms of the con- 
tract, and to hold the true parties to their just obligations. 
Upon the firmness of the courts of chancery, in sustaining 
the principles of the cases which we have cited, it will depend, 
in the words of Mr. Chancellor Desaussure, “ whether this 
fine and convenient invention of the Roman jurisprudence, to 
which the idea and the system of corporate bodies is traceable, 
is to be a public blessing, or a snare and a trap to the unwary.’’ 





ART. VI.—NOVATION. 


Ir seldom happens that the decisions of American courts are 
avowedly influenced by the doctrines of the civil law. Its 
principles are often adopted, but their origin is very unfre- 
quently recognised or acknowledged. 

In the case of Hosack’s executors vs. Rogers,! the decision 
of the court was governed by the principles of the civil law 
doctrine of novation. The application of those principles to 
the case itself, and the general rules of the civil law on this 
subject, as compared with corresponding principles of the 
common law, we propose briefly to consider. The subject of 
delegation, by which a new debtor is substituted in the place 
of the old, is a branch of the law of novation which will be 
discussed in a future article. 

Novation is the change which the debtor and creditor make, 
who in the place of one debt substitute another; so that the 
first obligation subsists no longer, and the debtor remains 
obliged only by the second.? 

The ancient lawyers held, that a novation arose when a 
second contract was intended to dissolve the former; but it 
was always difficult to know with what intent the second 


? 25 Wend. R. 313, * Domat, I. 4, t. 3, s. 1. 
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obligation was made, and for want of positive proof, opinions 
were founded on presumptions arising from the circumstances 
of each case. 

To remedy this evil, the constitutions of Justinian provided 
that a novation of a former contract should only take place 
when it was expressed by the contracting parties that they 
covenanted with this intent, and that otherwise the first con- 
tract should continue valid, and the second be regarded as 
an accession to it.! 

This edict of Justinian did not introduce any new principle. 
It operated to restore the true principle, that a party shall not 
be presumed to have parted with his rights, and that if he has 
abandoned them, it must be expressly stated. 

An extinguishment of an existing liability is not to be pre- 
sumed, and must be distinctly shown. This rule results from 
the nature of the obligation which a debtor enters into with 
his creditor. His promise is to make payment. This pro- 
mise is not performed by a new agreement, and though the 
parties to an existing contract may contract anew, and stipu- 
late that the previous agreement shall be superseded by the 
new engagement, the terms of that stipulation must be shown, 
as the liability assumed by the original agreement can only 
be fulfilled according to its terms, or discharged on a sufficient 
consideration. On this ground rests the common law doc- 
trine, that there can be no accord without satisfaction, which 
may be pleaded in bar of an existing debt. The new promise 
may be effectual as a separate and independent agreement, 
but it will not supersede the former contract, which can only 
be discharged by actual performance, or by an express agree- 
ment which has been executed, to substitute a new contract 
in the place of the old. 

It has been a subject of much discussion amongst the French 
writers, whether the rule existing before the constitution of 
Justinian, or the rule announced by that edict, now prevailed 


* Cooper’s Justinian, 1. 3, t. 30. 
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in France. It would appear that Domat considered the con- 
stitutions of Justinian in force.!| He says, the changes made in 
the first obligation, by the parties who contracted it, do not 
constitute novation, because they do not extinguish the first 
debt, unless it is expressly agreed that it shall be annulled. 
In the Repertoire de Jurisprudence, Merlin states the con- 
flicting opinions of the French jurists. The true doctrine ap- 
pears to be as stated by Merlin and Pothier. 

In whatever manner the intention is manifested, says Mer- 
lin, it should appear so evident to make novation that it can- 
not be brought in doubt.2. This is in conformity with the civil 
code, which says that “novation shall not be presumed; the 
intention to make it must result clearly from the agreement.’’3 

Pothier says: “the law has not been adopted in so literal a 
manner as to require that the creditor should always declare 
in precise and formal terms that he intends to make a nova- 
tion. It is sufficient that his intention, in whatever manner 
expressed, should be so evident as not to admit of a doubt. 
For instance, he says, I am a creditor of Peter for a sum of 
1000/.; an act passes between James the debtor of Peter and 
me, by which it is declared that James obliges himself in my 
favour to pay the 1000/. which is due to me by Peter, and it 
is added that I have asa favour to Peter agreed to be satisfied 
with the present obligation which James has entered into with 
me. It ought to be decided in this case that there is a nova- 
tion, and that Peter is discharged against me, although it be 
not said in precise and formal words, that I discharge Peter 
and accept the obligation of James as a novation for that of 
Peter, for the terms which I have used, ‘as a favour to Peter,’ 
sufficiently indicate my intention of discharging Peter and 
taking James. But unless the intention evidently appears, a 
novation is not to be presumed. Therefore if I attach the 





* Domat, |. 4, t. 3, s. 1. * Repertoire de Jurisprudence, Novation, s. 5. 
® La novation ne se presume point; il faut que la volonte de la operer resulte 
clairement de l’acte. 
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goods of Peter in the hands of James, and the latter merely 
undertakes to pay the money due to me from Peter, without 
any expression on my part of taking the security for the sake 
of Peter, or some other intimation which renders it evident 
that I intended that Peter should be discharged, it will not be 
considered as a novation, but James will only be deemed to 
have acceded to the obligation of Peter, who continues bound 
as my debtor.’”! 

So, if subsequent to the contracting of a debt some act 
passes between the debtor and the creditor, allowing a further 
time or appointing a different place for payment, or author- 
izing payment to some other person than the creditor or agree- 
ing to take something else in lieu of the sum due, or by which 
the debtor engages to pay a larger sum or the creditor to ac- 
cept a smaller; in these and similar cases, according to the 
principle that novation is not to be presumed, it should be 
decided that no novation had taken place, and that the parties 
intended only to modify, augment, or diminish the obligation, 
and not to extinguish the old debt and substitute a new one, 
unless the contrary is particularly expressed. 

The view which Pothier takes of the subject is perfectly 
consistent with the constitution of Justinian. In the case 
which he states, the expression that the acceptance of the new 
obligation was designed as a favour to the original debtor, 
was equivalent to an express declaration that the parties 
intended to substitute the new debt in the place of the old. 
The constitution was only applicabie to those cases where the 
continuance of the old contract was consistent with the terms of 
the new agreement, and the intention of the parties was doubt- 
ful. It is to be observed that Pothier states the case of a sub- 
stituted debtor where the only object of the substitution is a 
discharge of the first debt, and without such a discharge the 
object of the parties would be defeated; but as between the 
original parties, he is of opinion that no new undertaking 


' Pothier on Obligations, n. 594. * Ibid. 
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shall supersede the old, and operate a novation, unless incon- 
sistent with it. 

Toullier says, that the conversion of a loan into a deposit, 
whereby a bailment is created, presents an instance of incom- 
patibility, which operates a novation. If money is lent at 
interest, for the security of which a pledge and sureties are 
given, if the parties enter into a new agreement, by which the 
debtor agrees to retain the money as a deposit, the second 
agreement undoubtedly, he says, operates novation, and ex- 
tinguishes the first obligation, because it is impossible that an 
obligation should exist to make payment, and also to hold the 
fund in deposit.1 

The conversion of a loan into a deposit, in this case, ope- 
rates although impliedly, a novation, as really as if the term 
had been expressed, because the intention, when there is no 
doubt in regard to it, has the same force as if expressly 
declared. The change of the loan into a bailment produces 
the same effect as if the lender, after having received the sum 
due to him, had remitted it to the borrower to hold as a depo- 
sit. Therefore the interest ceased, and the securities were 
extinguished, when the new agreement took effect. 

Toullier says, that the rule in the case stated has been some- 
times thought attended with hardship, but he justifies the doc- 
trine on the ground of the entire difference of the contract of 
loan and the contract of bailment. In the former case the 
debtor can enforce payment by process of law. He relies 
upon this right and upon his security, but the contract of bail- 
ment is founded upon faith and confidence. 

But Toullier supposes a case where money is lent without 
interest. If the creditor and debtor make a new agreement 
to pay lawful interest, this obligation to pay interest is dif- 
ferent from the obligation to pay the capital. Nevertheless 
there is not a novation, because instead of there being any 
incompatibility between the two contracts, they may subsist 


* Toullier, Droit Civil, 1. 3, tit. 2, n. 279. * Tbid. 
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together at the same time. The second is accessory. The 
first is principal. The principal contract not having been 
changed, will remain the same. 

In this case, the two contracts impose obligations entirely 
different in character. They both subsist, because it will not 
be implied that the advantages of the first obligation are aban- 
doned without consideration, unless that expressly appears. 

When there is a new agreement made between the same 
creditor and the same debtor, without the intervention of any 
new person, although it be expressly declared by the act 
which contains the new engagement, that the parties intend 
making a novation; to render it a valid novation, it is neces- 
sary that the act should contain something different from the | 
former obligation, either in the quality of the obligation, as if 
the former were determinate and the second alternative, or 
vice versa, or in the accessory parts of the obligation, as the 
place of payment. It is also a sufficient difference if the 
former obligation were contracted with the security of another 
person, or under a hypothecation; and by the new one the 
engagement is without a surety, without hypothecation, or 
vice versa.! 

Although the parties may discharge an existing obligation, 
it would seem that no such effect is produced by the simple 
declaration in the new agreement that novation is intended, 
when there is in fact no change in the character of the obliga- 
tion. Ifthe new engagement, says Pothier, does not contain 
anything different from the first, it is evident that the contract- 
ing of it is of no signification. 

In order to render a new agreement operative as a nova- 
tion, there must be a substantial change in the terms of the 
contract, and it must be expressly declared that it is the inten- 
tion of the parties to substitute the new agreement. When 
the intention is not manifest, effect is given to both contracts, 
The object of this rule is to preserve the advantages that 
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116 NOVATION. 





existed under the first agreement. These consist of the hypo- 
thecations and liens. There seems to be no other reason for 
sustaining the old obligation, when its terms have been varied 
by a new agreement, which is complete in itself, and which 
can alone be regarded in determining the duties and rights of 
the parties. 

If the new agreement which passes between the debtor and 
the creditor essentially varies the terms of the existing con- 
tract in regard to the time and place of payment, and the per- 
son to whom payment is to be made; even if the creditor 
agrees to take something else in lieu of the sum due, or if the 
amount payable is increased or diminished, novation it 
appears is not operated. But it is evident in such cases that 
a new agreement has in fact been made, and that on the per- 
formance of the new contract, the old obligation will altoge- 
ther cease. If after an agreement has been made, it is 
changed in its substantial terms, either in regard to the 
amount of the debt or the mode of payment by a new con- 
tract, for most remedial purposes the new obligation will 
take the place of the old. If an action should be brought 
on the original contract, declaring upon it according to its 
terms before it was varied by the parties, it might be shown 
in defence that a new contract had been made which on 
performance was to discharge the parties to the first obliga- 
tion, and yet the new contract does not necessarily extinguish 
the old. Such is the doctrine of the authors cited. 

But certain authors whose opinions are cited by Merlin, 
seem to suppose that if the terms of the contract are mate- 
rially changed, there is of course a novation. Because for 
all remedial purposes the old contract is superseded by the 
new, they infer that none of the incidents or accessories of 
the original agreement are preserved; but in such cases sub- 
stantial justice requires that the change which is made in 
the provisions of the agreement should be confined to the 
particular subjects of the novation, and that the basis 
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of the original. contract, with its hypothecations, should 
remain. In the case mentioned by Automné, which is cited 
and disapproved by Merlin, certain property had been sold 
for 10,000 livres. For various reasons, but especially for a 
deficiency in the extent of the property, a new agreement 
was made to pay 8,000 livres, and this was supposed to be a 
novation, though it was not thus expressly declared by the 
parties. It certainly could not have been the intent of the 
parties to abandon the old agreement with its securities, 
because the consideration of the original contract had partially 
failed. Suppose the purchaser of land gives 4 mortgage to 
secure the purchase money, and that another creditor acquires 
a lien upon the land subsequent to the mortgage. If on the 
discovery of a mistake respecting the quantity of land, a new 
bond is given for a sum less than the amount of the original 
obligation, would it be contended that the original debt was 
discharged, together with the mortgage, because by a new 
agreement the parties had in effect discharged a part of the 
original debt in consideration of the mistake? Such a result 
would be inconsistent with the established rule of equity, which 
in this respect is entirely in accordance with the doctrine of 
the civil law, that a debt which can only be satisfied by pay- 
ment, shall not lightly be presumed to have been discharged, 
or its securities abandoned. It is not necessary in the case 
supposed, to provide expressly that the new obligation shall 
not have the effect of superseding the old agreement, By the 
original contract, the debtor was bound to the performance of 
a duty which was not fulfilled by the substitution of a new 
agreement. The constitution of Justinian was but a recogni- 
tion of this principle. Novation will never be implied, but 
must be expressly declared when the new agreement is con- 
current with the old. 

The mistakes which have existed on this subject have 
resulted from not considering the true nature of novation. 
For many purposes it is important to determine whether a 
contract has been varied by the parties. It is an inquiry often 
of the highest importance to third parties—the extent or con- 
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tinuance of whose engagements may depend upon the charac- 
ter of the agreement subsisting between other parties. But 
novation between the parties to the contract does not result as 
of course from a new agreement which changes their rights 
and liabilities. It only takes place when the new agreement 
of necessity subverts the old, because incompatible with it, or 
when it is expressly substituted for the previous contract. 

The debtor and the creditor, says Toullier, are always at 
liberty to make by mutual consent such innovations and such 
changes as they please, in an obligation previously contracted, 
either by adding to it, or by retrenching from it, or by modi- 
fying it, in whatever manner it may be. But these deroga- 
tions, these additions or modifications do not ordinarily destroy 
the first obligation, so far as it regards subjects not discharged 
or modified. These matters remain in full force in virtue of 
the first agreement. If additions are made, the only result is 
that there are several obligations instead of one. If there are 
retrenchments of its provisions, the obligation is only reduced, 
and there is no novation if it is not agreed to extinguish and 
annihilate the first obligation, and to substitute another in its 
place.! 

Where the new obligation is entirely incompatible with the 
old, it must of necessity operate novation. In that case, if it 
is the intention to preserve the hypothecations which attend 
the original contract, that intention must be declared, and will 
constitute an essential part of the new undertaking. 

When one of several debtors in solido alone, contracts a 
new engagement with the creditors as a novation of the for- 
mer debt, it extinguishes the first debt in the same manner as 
it would have done by a real payment, and all his co-debtors 
are equally liberated with himself. If the creditor wished to 
preserve the obligations of the other debtors and sureties, it 
would be necessary for him to make it a condition of the no- 
vation that the co-debtors and sureties should accede to the 
new debt; in which case, in default of their acceding to it, 


* Droit Civil, Ll. 3, t. 3, n, 270. 
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there would be no novation, and the creditor would preaene 
his ancient claim.? 2 
Novation is of two kinds. When the new agreement 


? Pothier on Obligations, No. 599. 

* The rule of the common law on the subject of novation appears to be in 
perfect consistency with the principles of the civil law. The cases are very nu- 
merous. We shall cite a few of the most important. 

In Maldon vs. Whitlock, 1 Cowen R. 290, it was decided that the acceptance 
of a note for a precedent debt, constituted no satisfaction until actually paid, 
unless expressly agreed to be received in payment. 

The same doctrine was affirmed in Hawley vs. Foote, 19 Wend. R. 516, and 
the plea that plaintiff agreed to accept the note of a third person in satisfaction, 
and on tender refused, was decided to be bad. 

In Frisbie vs. Larned, 21 Wend. R. 452, Cowen J. said: “When a party 
gives his own note for his own debt, which is receipted as in full, on default of 

payment, the creditor has his election to go back to the original cause of action, 
on surrendering the note to be cancelled. The note in such a case is not ve 
facie satisfaction. 

In Cole vs. Sackett, 1 Hill N. Y. R. 516, E. and C. being in partnership, gave 
their note for a precedent debt of the firm, under an agreement that it should be 
received in full satisfaction and discharge. Afterwards they dissolved partner- 
ship, E. agreeing, for a valuable consideration received from C., to assume and 
pay the debt for which the note was given; in pursuance of which arrangement, 
C. took up the note, and gave his own. It was held no bar to a recovery, upon 
the original consideration. 

The case of Arnold vs. Camp, 12 John. R. 409, was questioned by Mr. Justice 
Cowen. In that case the note of one partner was taken, by express agreement, 
in payment of a precedent debt of the partners, and it was decided that it dis- 
charged the old debt. 

In Wallace vs. Fairman, 4 Watts R. 378, it was decided, that a note under 
seal by one partner did not discharge the original debt of the partnership. 

In the case of Weakley vs. Bell, 9 Watts R. 273, the court said: “ All the au- 
thorities go to show that at law, accepting a security of equal degree, either 
from the debtor himself, with or without a surety, or from a stranger alone, at 
the instance of the debtor, is no extinguishment of the first debt, as when a 
second bond is given to the obligee, for one bond cannot determine the duty of 
another, 

In Sheehy vs. Mandeville, 6 Cranch, 264, Marshall C. J., said: “the note of one 
of the parties or of a third person may, by agreement, be received in payment, 
The doctrine of nudum pactum does not apply to such a case, for a man may, 
if such be his will, discharge his debtor without any consideration.” 

This case seems irreconcilable with that of Cole vs. Sackett. 
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entirely supersedes the old, it is perfect. When it contem- 
plates changes only in a part of the criginal agreement, the 
novation is imperfect. Imperfect novation has no other effect 
than to operate changes which are expressly mentioned in the 
last obligation, or at least in regard to which the intention of 
the contracting parties does not appear doubtful. All the rest 
is supposed to subsist in its original state, because it ought 
not to be presumed without cause that any one will renounce 
his rights.1. But the rule, says Merlin, holds only between 
the parties to the agreement of novation, for when a debtor 
innovates, though imperfectly, novation is perfect in regard 
to the co-debtors, and also the sureties who are absolutely 
discharged, though they may not have sustained prejudice 
from the change. 

What then is the effect of a release of one of several debtors 
in solido? Is it equivalent to a new engagement between 
the other debtors and the creditor which operates a novation? 
Is it an imperfect novation between the parties which dis- 
charges all, or is the old debt preserved as against the parties 
who are not expressly discharged? This is the question 
which arose in the case of Hosack’s executors vs. Rogers. 
In that case Alexander Hosack, the plaintiffs testator, had 
recovered judgment against Archibald Gracie & Sons for a 
large amount, and afterwards the partnership being greatly 
indebted, a composition deed was executed by the creditors 
and the several partners, by which Hosack and the other cre- 
ditors agreed to release the two junior partners of the firm, 
and Gracie & Sons assigned certain funds to trustees, to be 
applied in payment of the debts of the partnership.t The 
funds assigned proved insufficient to pay the debts, and 
Hosack’s executors filed a bill in chancery against the ex- 
ecutors of A. Gracie, the partner, who by the terms of the 
composition deed continued.liable. The bill prayed for a dis- 
tribution of the fund, and the plaintiffs claimed a preference 


' Repertoire de Jurisprudence, novution, sec. 6. 
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as judgment creditors. And the question was, whether by 
the effect of the composition deed, and the release of two of 
the joint debtors, the judgment debt was extinguished, and 
the lien of the judgment lost. The majority of the court 
were of opinion that the release operated to extinguish the 
existing debt and the judgment lien, and that a new debt was 
created against the partner who continued liable. Mr. Jus- 
tice Cowen dissented, and imaintained with great force of 
argument, that the release did not extinguish the judgment 
debt, that it was not the intention of the parties to release 
from his existing liability the partner, who by the terms of 
the composition deed remained bound for the debts, and 
especially that in a court of equity the effect of the release 
would be controlled by the substantial intention of the parties. 

In considering the effect of the release of two of the joint 
debtors upon the claim against the third, it is to be observed 
that the debtor who continued, or by the effect of the transac- 
tion, if it wrought novation, became alone liable for the whole 
debt, was a party to that release; that the debtors who were 
released assigned all their property for the payment of the 
joint debts; and that the covenants to release were in contem- 
plation of law, the consideration of the covenants to assign. 

According to Pothier, a release of one co-debtor is regarded 
as a discharge of the other, so far as it extinguishes the debt of 
the party expressly released, because by a release of one of the 
debtors, the other, who by the terms of the contract is liable 
for the whole debt, is deprived by the act of the creditor of 
his remedy over. If the creditor might recover against the 
debtor not released, the recovery would render the release 
unavailing, because it could not be set up as a bar to a claim 
for contribution. But if, as in this case, the debtor not re- 
leased is a party to the deed of release, he voluntarily relin- 
quishes his claim for contribution. He is yet liable for the 
whole debt. His subsequent agreement to the release of his 


' Pothier on Obligations, No. 617. 
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co-debtor cannot affect that original liability. He has no 
claim on the creditor for an assignment of the debt on pay- 
ment. That right he has relinquished; and he has no claim 
in equity for a deduction, on the ground that his claim for 
contribution has been defeated, volenti non fit injuria. 

Can it be said that his intention was to consent indeed to 
the release of his co-debtors, but only with a view to the sup- 
posed consequence of law by which his own discharge would 
be effected? 

Though a release of one joint debtor bars an action 
against all, the debt itself is regarded as discharged, only be- 
cause it cannot be recovered in any action at law. Though 
the remedy is gone, the debt is not satisfied; and if any sufli- 
cient reasons can be shown for equitable interference, a court 
of equity will furnish adequate relief and enforce payment. 

When the creditor, by releasing one of the joint debtors, 
has deprived the other of récourse to his co-debtor, in general 
no grounds for the interference of a court of equity would 
exist; but in this case the acquiescence of the party in the 
new arrangement, by which his own liability was to continue 
whilst the other debtors were discharged, shows that even if 
his consent to that release was not induced by a pecuniary 
consideration, he is not to be regarded in a court of equity 
as deprived of his rights by the action of the creditor. 

The debt not having been paid or satisfied, continued 
against the party not released; and the creditor was entitled 
to the aid of a court of equity, if without any fault of his own 
he. was deprived of his action at law. 

In Dean vs. Newhall,' the obligee had covenanted not to 
sue one of two joint and several obligors, and that if he did 
so, the deed of covenant might be pleaded in bar. An action 
was afterwards brought against the other obligor, and the 
covenant was pleaded as a release. It was decided that the 
covenant did not. operate even at law as a discharge of the 


‘8 T. R. 168. 














NOVATION. 123 





debt: but Lord Kenyon said that if the defendant had suc- 
ceeded in a court of law, equity would have given full relief. 

In the case of Kirby vs. Taylor, where a ward six months 
after coming of age released the sureties of one of her guar- 
dians, it was held to be at law a discharge of the others, but 
not strictly so in equity; for equity will not extend the opera- 
tion of a release beyond the clear intention of the parties and 
the justice of the case, but will construe it to relate to the par- 
ticular matter intended to be released. 

Mr. Chancellor Kent stated, in this case, the rule of equity 
with great clearness and precision. He did not concur entirely 
in the doctrine of Lord Kenyon, that as a general rule relief 
would be given in equity against the effect of a release as a 
discharge of the debt, nor with the court in the application of 
their doctrine to the case of a surety, as if the creditor cove- 
nants not to sue the principal, the surety would seem to be 
deprived of the benefit of substitution; but he held that a court 
of equity would give effect to a release only according to the 
true intention of the parties. 

The same doctrine was declared in the case of Burson vs. 
Kincaid.? 

What should be regarded as the just effect of a release of 
one joint debtor upon the claim of the creditor against the co- 
debtor, has been regarded as a question of some uncertainty. 

The opinion of Pothier that when one of two or more 
debtors in solido is released, the discharge accorded to one 
does not extinguish the debt, but only discharges the part of the 
debtor to whom it is accorded, is questioned by Toullier,s who 
says that Pothier has in this departed from the Roman law to 
which he is in general religiously attached; and he cites Ul- 
pian as declaring expressly that a release to one of several 
debtors discharges all those who were bound with him, 
because the release has the effect of payment. 

The code requires that the creditor who makes a release 


* 6 John Ch. R. 242. * 3 Penn. R. 57. ® Droit Civil, |. 3, t. 3, n. 329. 
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shall expressly reserve his righis against the other debtors, if 
such is his intention. Toullier supposes that this requisition 
is not to be construed strictly, and he says that if the creditor 
has released to one of the debtors Ais part, this would imply 
that there was a reservation of the debt against others.! 

In the English cases the effect of the discharge is supposed 
to result from the release of the action, which must necessarily 
be joint. Ifthe action can be sustained in point of form, the 
debt is not discharged. 

In the case of Solly vs. Forbes? a release was given by a 
creditor to one of several joint debtors, with the agreement 
that it should not prejudice the claim against the others, and 
that a joint action might be brought against the party released. 
This agreement was replied to a plea of the release, and the 
action was sustained. 

In the case of the Catskill Bank vs. Messenger, Mr. Chief 
Justice Savage said, “a technical release to one joint debtor 
is a bar to all the others, because it is an admission by the 
creditor that his debt is paid.”’ But such an admission can- 
not be implied when the release itself shows that the debt 
has not been paid. 

On the whole the true doctrine would seem to be that a 
release of one joint debtor does not extinguish the debt 
necessarily—that although the action at law is lost, a court 
of equity may give relief, according to the circumstances of 
each particular case; and that the original debt continues 
whenever it appears by the release itself, that the discharge 
of the whole debt was not contemplated by the parties. 

In the case in question there can be no doubt if the release 
is contemplated apart from the agreement of the partner not 
released, that in equity his liability would continue upon the 
original debt. The funds assigned were not received in pay- 
ment. The debt was contemplated as existing, and provision 


* Droit Civil, 1. 3, t. 3, n. 329. * 4 Moore R, 448, 2 Brod. & Bing. R. 38. 
= 9 Cowen’s R. 38, 
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was made at the time of the release for eventual payment, if 
the funds set apart for that purpose should fail. 

But it is supposed that the agreement of Gracie originated 
a new liability which superseded the former debt. There 
was however on his part no agreement to renew the debt, or 
to substitute a new obligation. The subject matter of the 
agreement was the release of the co-debtors, and the assign- 
ment of the partnership property the consideration of that 
release. The liability of the remaining debtor was assumed, 
and not expressly declared, and there certainly was no new 
agreement which in its terms constituted a complete and 
independent obligation. 

If the effect of the transaction was to operate novation, it 
was of the imperfect kind, and resulted from the changes 
made in the character of the obligation. The question recurs, 
did any such change take place by the release of the joint 
debtors, as to extinguish the old debt against the other debtor, 
and to substitute a new obligation. It is certain, if the release 
did not extinguish the debt, that the remaining debtor was lia- 
ble for the original debt, and that the creditor might recover 
the amount due in a court of equity. Either the debt was ab- 
solutely extinguished by the release, or the original obligation 
of the debtor would continue until it was discharged by pay- 
ment. A new agreement would not have the effect to extin- 
guish the debt, upon the general principles applicable to the 
doctrine of novation, and upon the familiar common law rule, 
that to an action upon the original indebtedness accord with- 
out satisfaction would be no sufficient defence. 

Pothier it is true says, “that if one of several debtors in 
solido alone contracts a new engagement with the creditor, as 
a novation of the former debt it extinguishes the first debt;’? 
but the contracting of the new debt does not in itself extin- 
guish the debt, because a new obligation unless designed to 
supersede the old, does not extinguish it. If it is, contracted 
“as a novation,” and expressly declared to be such by the 
partners, it will have that effect, otherwise it will be regarded 
as a concurrent obligation. 
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But, even if an agreement between the debtor and creditor, 
to substitute the debt of one of several debtors for the obliga- 
tion of all, will have the effect of releasing the other debtors, 
it does not follow that a simple release of one debtor, who is 
jointly liable with others, will have the effect to innovate a 
debt against the others, whose liability continued notwith- 
standing the release. 

The acceptance of the obligation of one of the debtors in 
solido, might perhaps imply an intention to discharge the 
others. But the discharge of the others, by an express release, 
would leave the remaining debtor liable, if at all, upon his 
original indebtedness, and the old obligation with its liens 
and hypothecations would continue. 
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JURISPRUDENCE. 


DIGEST OF ENGLISH CASES. 
COMMON LAW. 


[Selections from 1 Adolphus & Ellis (New Series), Part 3; 2 Gale & Davison, 
Part 3; 2 Manning & Granger, Parts 3 and 4; 3 Manning & Granger, Part 1; 
3 Scott’s New Reports, Part 4; 4 Scott’s New Reports, Parts 1,2 and 3; 9 
Meeson & Welsby, Part 5; 10 Meeson & Welsby, Part 1; and 1 Dowling’s 
Practice Cases (New Series), part 5.] 


ACCORD AND SATISFACTION. The plaintiff, the acceptor of 
a bill of exchange, on the day it fell due, sent a person to the 
defendant, who held it to pay the amount of the bill and bring it 
back. The defendant received the money and gave a receipt for 
it, but said he could not give up the bill. The plaintiff being 
informed of this, sent again to the defendant to demand the bill or 
the money, but he did not give up either. Afterwards, on the same 
day, the defendant sent to the plaintiff a paper signed by one G., 
acknowledging the receipt from the defendant of the amount of the 
bill, and undertaking to bear the plaintiff harmless for the amount, 
if the bill, which he stated to have been lost, should be presented. 
The plaintiff kept this guaranty, but nevertheless sued the defend- 
ant for money had and received: Held, that his right of action 
vested on the defendant’s refusal to repay the money or give up 
the bill; and therefore that the receipt by the plaintiff of G.’s gua- 
ranty was in the nature of accord and satisfaction, and was no 
defence to the action, unless speciaily pleaded. Alexander v. 
Strong, 9 M. & W. 733. 

ACCOUNT STATED. (Evidence of.) A company having con- 
tracted a debt with the plaintiff, and the debt not being paid, he laid 
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an attachment on money of theirs in the hands of bankers. While 
the attachment. was in force, the defendant, representing himself 
to be a director of the company, called on the plaintiff’s attorney 
for the purpose of making an arrangement about the debt, when 
it was agreed that the following letter should be written by the 
defendant to the plaintiff, which was accordingly done: “As direc- 
tor of the B. W. Company, I have to request you will accept the 
sum of 507. on account of your claim of 1161. 19s. 7d. against 
the company ; and in consideration of your withdrawing the attach- 
ment against the funds of the company, I agree on the part of 
myself and on behalf of the other directors, to pay you the balance 
of 661. 19s. 7d. &c. on the 27th August next:” Held, that this 
letter, coupled with the above facts, was evidence of an account 
stated; and that it was no answer to show that the defendant was 
not a member of the company when the original debt was con- 
tracted. Barker y. Birt, 10 M. & W. 61. 

ACTION ON THE CASE. (When maintainable against A. for 
negligence of B.) The defendant, a builder, was employed by 
the committee of a club to execute certain alterations at the club- 
house, including the preparation and fixing of gas-fittings. He 
made a sub-contract with B., a gas-fitter, to execute this part of 
the work. In the course of doing it, through B.’s negligence, the 
gas exploded, and injured the plaintiff: Held, that the defendant 
was not liable in case for this injury. (6 M. & W. 499; 12 Ad. 
& E. 737.) Rapson vy. Cubitt, 9 M. & W. 710. 

2. (When maintainable on duty arising out of contract.) A. con- 
tracted with the postmaster-general to provide a mail-eoach to 
convey the mail bags along a certain line of road; and B. and 
others also contracted to horse the coach along the same line. B. 
and his co-contractors hired C. to drive the coach: Held, that C. 
could not maintain an action against A. for an injury sustained 
by him while driving the coach, by its breaking down from latent 
defects in its construction. (4 M. & W. 337.) Winterbottom v. 
Wright, 10 M. & W. 109. 

AGREEMENT. (Construction of—How declared on.) The de- 
claration (in assumpsit) stated several documents—first, certain 
articles of agreement of the 27th July, 1835, between the plaintiff 
of the first part, the defendant Gumble of the second part, and the 
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defendant Booth of the third part, by which the defendants (amongst 
other things) covenanted that Gumble should pay to the plaintiff 
annually for twenty-one years, determinable as thereinafter men- 
tioned, 150/., and certain further payments on allowances per 
gallon on the sales of spirits therein mentioned, it being agreed 
that when the amount of allowances to the plaintiff should exceed 
4001. annually, the annuity of 1501. should not be payable to or 
be demanded by the plaintiff so long as such allowances should 
amount to 400/. per annum; secondly, an agreement in writing, 
dated the 23d August, 1836, between one S. the defendants and 
the plaintiff, by which S. was constituted an agent to carry on the 
business at a certain distillery of the defendants, on certain stipu- 
lations therein, for the term of seven years certain, and in which 
agreement was contained a clause, that, in consideration of the 
plaintiff relinquishing the annuity of 150/. granted to him by the 
former agreement, the plaintiffs should pay him 3001. per year 
from the 19th July then last, payable quarterly “ during this con- 
tract in lieu thereof; and that no rights, or benefits, or privileges 
belonging to the plaintiff, not here set forth and given up, are 
relinquished by this agreement;” thirdly, a document called an 
agreement in writing between the defendants and the plaintiff, 
being in fact in form of a letter written by the defendants to the 
plaintiff, dated 25th January, 1838, in which the defendants stated, 
that, to avoid any misunderstanding as to the meaning and inter- 
pretation to be put upon the deed of agreement of the 27th July, 
1835, and the agreement of the 23d August, 1836, then existing 
between them, in regard to certain allowances to be made by the 
defendants to the plaintiff, the defendants thereby declared that 
the plaintiff was entitled, under the deed of 1835, to 4d. a gallon 
on all spirits sold, and 6d. a gallon on all brandies sold, not to 
yield to the plaintiff less than 400J. for every year, or to be made 
up to that amount, as well as any saving that might be effected 
as set forth in that deed, and that the plaintiff was to be paid 3002. 
a year over and above all other allowances under the agreement 
of 1836, to yield him together not less than 7002. annually, and 
such further sums as the sales at 4d. and 6d. a gallon as above 
named might amount to. The declaration then alleged mutual 
promises, averred performance on the part of the plaintiff, and 
VOL. I. 17 
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assigned as a breach the non-payment of the annuity of 3001. for 
two years and a half, commencing in July, 1839. 

Held, that upon the proper construction of the agreement of the 
23d August, 1836, taken by itself, the plaintiff was entitled to 
receive the annuity of 300/. irrespective of the amount of allow- 
ances. 

Held, also, that the contract between the parties was to be 
inferred from ihe agreement of the 23d August, 1836, and the 
letter of the 25th January, 1838, taken together; and that a plea 
that there was no consideration for the making the last-mentioned 
agreement (the letter) was untenable. 

Held, also, that it was not necessary that the relinquishment of 
the annuity of 1507. under the agreement of the 27th Jnly, 1835, 
should be by deed, it being enough that the plaintiff abstained 
from demanding it. Home v. Booth, 4 Scott, N. R. 526. 

ARREST. (Proof of.) In an action on the case for maliciously 
and without reasonable or probable cause obtaining a judge’s order 
to hold the plaintiff to bail, and without reasonable or probable 
cause for believing, and not believing, that the plaintiff was about 
to quit England, suing out a capias, and wrongfully and mali- 
ciously causing the plaintiff to be arrested under and by virtue of 
such writ, and to be thereupon imprisoned, &c., the evidence was, 
that the defendants obtained a judge’s order, and caused a capias 
to be issued thereupon; that the plaintiff was afterwards found in 
the custody of the sheriff; that one of the defendants being in- 
formed (in the presence of the other) that the plaintiff was in cus- 
tody at their suit, observed that they had got him fast, and they 
meant to keep him; that an application by the plaintiff to a judge 
at chambers, for his discharge from custody, was opposed by the 
defendants; and that on the order for his discharge as to that writ 
being left with the officer in whose custody he was, he was re- 
leased: Held, that this was sufficient to sustain the action, without 
proof of any warrant. Petre v. Lamont, 4 Scott, N. R. 335. 

2. (Communication to, when protected.) Where, upon the sale of 
an estate, the same attorney was employed by the vendor and 
by the purchaser, a communication from the purchaser to the 
attorney, asking for time to pay the purchase-money, was held 
not to be privileged. (1 M. & Rob. 182.) Perry v. Smith, 9 
M. & W. 681. 
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3. (Right of, to prevent compromise of action.) The attorney of a 
defendant has no such interest in the suit as to prevent the parties 
from compromising it without his consent. Quested v. Callis, 
10 M. & W. 18; 1 D. P. C. (N. S.), 888. 

BASTARD. (Custody of.) The mother of an illegitimate child 
between eleven and twelve years of age obtained a writ of habeas 
corpus to compel the putative father to bring the child before the 
court. The child being brought up, the court declared her enti- 
tled to exercise her own discretion as to whether she would go, 
and would not allow the mother to take her against her will. 
In re Lloyd, 4 Scott, N. R. 200. 

BILLS AND NOTES. (Acceptance of foreign bill.) M., a mer- 
chant at Stockholm, on the 21st August, 1840, drew on the de- 
fendants, his correspondents in London, (amongst others,) a bill 
for 2251., at eighteen days’ date, payable to the plaintiff. The 
defendants, not being in funds, declined to accept this bill. On 
the 11th September the bill was presented for payment, and re- 
fused. On the 13th, M. died insolvent. On the 15th, the defend- 
ants, in ignorance of his death or insolvency, wrote to him as 
follows:—* Respecting your drafts on us, we have to advise that 
we have paid and are prepared to pay the following” (enume- 
rating several bills, including the bill for 225/.): and in a fort- 
night—* We have just been informed that the holders of the bill 
above for 225/. have returned it to you. This they had no right 
to do, as we have already explained to you they were bound to 
keep it till the following post-day,” &c. &c.: Held, that the above 
letter constituted a valid acceptance of the bill. Billing v. De- 
vauz, 4 Scott, N. R. 175. 

2. (Estoppel on acceptor to deny drawing of bill.) A declaration 
by indorsees against the acceptors of a bill of exchange, stated that 
certain persons using the style and firm of D. and W., on &e., at 
Rio de Janeiro, made their bill of exchange in writing, and directed 
the same to the defendants, and thereby required the defendants 
to pay the order of a certain person therein named and described 
as A. N. B. 6001., sixty days after the sight thereof, and that the 
defendants had sight of the bill and accepted the same, and that 
the said person so named and described in the bill as A. N. B. 
then indorsed it, by and in the name of A. N. B., to the plaintiffs. 
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The defendants pleaded, that the said D. and W. did not make the 
said bill of exchange in the declaration mentioned, in manner and 
form as therein alleged. The plaintiffs replied, that the defendants 
ought not to be allowed to plead or say that the said D. and W. 
did not make the bill, because they said that at the time when the 
defendants accepted the bill, it purported to be made and drawn by 
the said D. and W., and to have been signed by them as the 
drawers thereof; and that they the plaintiffs, at the time when the 
bill was so indorsed to them as in the count alleged, had no notice 
or knowledge that the bill-had not been made by the said D. and 
W., and then, and before the bill became due, gave value for the 
same upon the faith and credit of the defendant’s acceptance 
thereof, concludi. z by relying on the estoppel: Held, that the plea 
was bad, it not being competent to the defendants, after having 
accredited the bill by their acceptance, to deny that it was drawn 
by the persons who upon the face of it purported to be the drawers ; 
that it was competent to the plaintiffs to reply to this by way of 
estoppel, and that the replication was sufficient in point of form. 
(2 B. & C. 293; 8 M. & W. 616.) Sanderson vy. Collman, 4 
Scott, N. R. 638. 

- (Title by indorsement of bill overdue.) Indorsee against accep- 
tor of a bill of exchange. Plea, that the defendant accepted the 
bill for the accommodation of the drawer, and without considera- 
tion, and that it was indorsed by him to the plaintiff two years 
after it became due: Held, on special demurrer, that the bill afforded 
no answer to the action. (1 Taunt. 224; 1 C., M. & R: 565.) 
Sturtevant v. Forde, 4 Scott, N. R. 668. 

CHARTERPARTY. (Demurrage—Condition precedent—Plead- 

ing.) A declaration in assumpsit on a charterparty (varied by a 

subsequent agreement between the plaintiffs and defendant) stated, 

that a charterparty was made “ between certain persons trading 
under the firm of G. L. Jackson and Sons, on behalf of the owners 
of thé vessel, and the defendant;” that it was agreed that the ship 

(then at Pembroke) should, with all convenient speed, sail to Car- 

diff, and there load a certain quantity of iron and coals, and should 

proceed therewith to Alexandria, and there deliver the same on 
payment of freight, &c.,—forty running days to be allowed for 
loading at Cardiff and unloading at Alexandria, to commence on 
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the 16th December, 1834. The declaration then averred mutual 
promises; that the ship, then being at Pembroke, by and with the 
consent of the plaintiffs and defendant, and at the request of the 
defendant, remained at Pembroke for the purpose of receiving cer- 
tain coals, part of her cargo, for the voyage, in lieu of loading 
such coals at Cardiff as in the charterparty mentioned; that the 
ship was, without any default or neglect of the plaintiffs, kept and 
detained for that purpose at Pembroke until the 17th December; 
that the defendant dispensed with and discharged the plaintiffs 
from performing that part of the charterparty which related to the 
sailing of the ship with all convenient speed from Pembroke to 
Cardiff, up to and until she had finished and completed the loading 
of the coals at Pembroke; that being so loaded, the ship, with all 
convenient speed, proceeded to Cardiff, and arrived there on the 
10th January, 1835, and took in the remainder of ‘her cargo. 
Four breaches were alleged; first, that the defendant detained the 
ship at Cardiff twenty days over and above the lay days and days 
of demurrage in the charterparty mentioned, whereby the plain- 
tiffs were put to expense, &c., and whereby a large sum of money, 
to wit, &c., became due and payable to the plaintiffs; secondly, 
that the defendant further detained the ship at Alexandria, whereby 
the plaintiffs were put to further expense, &c.; thirdly, that al- 
though a large sum was due to the plaintiffs for freight, the defend- 
ant refused to pay them the same; fourthly, that the defendant 
neglected to pay a certain sum due for demurrage. ‘The declara- 
tion also contained counts for freight, for demurrage, and for 
money paid. The defendant pleaded, first, non-assumpsit to the 
whole declaration; secondly, as to so much of the first count as 
claimed demurrage, that the defendant did not consent and request 
that the vessel should remain at Pembroke for the purpose in the 
first count mentioned; fourthly, that the defendant did not dispense 
with, or discharge the plaintiffs from performing, that part of the 
charterparty which related to the sailing of the ship with all con- 
venient speed, as in the charterparty mentioned, from Pembroke 
to Cardiff, up to and until the time that the ship had finished the 
loading of the coals on board thereof at Pembroke; and several 
other pleas on which (or on replications thereto) issue was joined. 

Two of these issues, which applied, not to the whole of the first 
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count, but to the claim for freight only, were found for the defend- 
ant, the other issues were found for the plaintiffs; but as to the issue 
joined on the second plea, the jury found, “ that the plaintiffs re- 
quested, and the defendant consented, that the ship should remain 
at Pembroke for the purpose in the first count mentioned.” 

Held, that the allegation of consent was the only material 
allegation in the second plea, and, consequently, that being found 
by the jury, the verdict on that issue was for the plaintiffs. Held, 
also, that it was not a condition precedent to the claim for deten- 
tion and demurrage, that the vessel should be at Cardiff on the 
16th December, and that if it were so, the allegation that the lay 
days had begun at Cardiff and expired was substantially an alle- 
gation that the ship was there on the 16th, otherwise the lay days 
would not have commenced. But held, that the declaration was 
bad for not showing, by distinct averment, or by necessary impli- 
cation, that the plaintiffs were owners of the ship, or parties to the 
charterparty, and that this defect in the declaration could not be 
aided by any admission in the pleas, whether found for or against 
the defendant; though it seems it would have been otherwise had 
the plea containing such admission been the only plea upon record. 
Galloway v. Jackson, 3 Scott, N. R. 754. 

CHURCHWARDENS. (Right of, to maintain order in the 
church.) A parish clerk having been dismissed from his office by 
the rector, though irregularly, and another appointed, the former 
entered the church before divine service had commenced, and took 
possession of the clerk’s seat: Held, that the churchwardens were 
justified in removing him from the clerk’s desk, and also out of the 
church, if they had reasonable grounds for believing that he would 
offer interruption during the celebration of divine service. Burton 
v. Henson, 10 M. & W. 105. 

CONTRACT. (Evidence of.) The plaintiff, a surgeon, for seve- 
ral years bestowed surgical attendance upon a lady, expecting 
that she would amply compensate him by a legacy, sent in no 
bill. She died and left him nothing, whereupon he sued her ex- 
ecutors, claiming 5001. The jury awarded him 2501. The court 
refused to disturb the verdict. 

In such a case, to disentitle the party to sue, there must be 
something more than the mere expectation of a legacy. Bazter 
v. Gray, 4 Scott, N. R. 374. 
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CONTRACT OF SALE. (Implied warranty.) The defendant 
sold the plaintiff a barge which had been built by the defendant, 
and then lying alongside. his wharf, (where the plaintiff had seen 
her,) not completely rigged: Held, that a warranty was implied 
that the barge was reasonably fit for use; and that, although the 
contract was in writing, evidence was admissible to show that in 
consequence of the defective construction of the barge, certain 
cement which the plaintiff was conveying therein was damaged, 
and the plaintiff incurred expense in rendering her fit for the pur- 
pose of his trade, a purpose to which the defendant knew at the 
time of the contract she was intended to be applied. Shepherd v. 
Pybus, 4 Scott, N. R. 434. 

COVENANT. (Construction of.) In covenant, the declaration 
stated, that it was covenanted and agreed between the plaintiff as 
lessor, and the defendants as lessees, of certain coal mines, that 
the plaintiff should, when he thought fit, employ a fit and proper 
person at each machine for weighing the coals, who should weigh 
the same and keep the accounts, and that his wages should be 
paid by the defendants; but that in case such person should not 
duly attend at the machine, and duly keep the necessary accounts, 
the defendants were authorized to discharge hira. It then averred 
that the plaintiff appointed J. H., being a fit and proper person, 
and alleged as a breach, that the defendants refused to pay him 
his wages. ‘The defendants pleaded, that J. H. was not a fit and 
proper person, that he had not duly attended to the machine, and 
had not duly kept the necessary accounts. At the trial, it was 
proved that J. H. had been appointed, and had attended for three 
months, after which period he was dismissed as incompetent by 
the defendants: Held, that the plaintiff was not entitled to judg- 
ment non obstante veredicto; the appointment of a fit and proper 
person being a condition precedent to the defendants’ liability to 
pay wages. Lawton v. Sutton, 9 M. & W. 795. 

DETINUE. (Plea of lien in.) In an action of detinue for certain 
goods, to wit, 1000 yards of broad cloth and two pieces of other 
cloth, the defendant by his plea claimed a lien for fulling the cloths 
mentioned in the declaration; and it appeared at the trial that 
originally eight pieces of cloth had been delivered at the same 
time to the defendant to be fulled, and that six out of the eight 
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pieces had afterwards been re-delivered: Held, that the plea only 
extended to the two pieces actually detained, and that the defend- 
ant could not under that plea set up a claim of lien for fulling 
more than two pieces, but should have asserted specifically his 
claim in respect of the eight. Coombs vy. Noad, 10 M. & W. 127. 

DEVISE. (Seisin of devisee necessary to enable him to transmit 
estate.) A. by his will, devised premises to the infant daughter 
of his sister in fee. The infant devisee died before entry, and 
before obtaining any actual seisin or possession. Held, that she 
had such a seisin in law of the demised premises as to enable her 
heir to take them from her by descent. (Co. Litt. 111 a; Hale’s 
Hist. of Com. Law c. 11; Fitz. N. B. 199; Cro. Car. 200.) 
Doe d. Parker v. Thomas, 4 Scott, N. R. 449. 

EJECTMENT. (Service.) In ejectment for a part of the bed of 
a canal, service of the declaration on the clerk of the canal com- 
pany at their office was held sufficient for a rule nisi for judgment 
against the casual ejector. (Barnes, 151; 2 Chit. R.181.) Doe 
d. Fisher v. Roe, 10 M. & W. 21. 

EVIDENCE. (Examination of bankrupt before commissioners.) 
In trespass by assignees of a bankrupt for seizing a ship and rud- 
der, the plaintiffs, in order to prove the taking, produced an 
examination of the defendant before the commissioners under the 
fiat, in which the fact was admitted. In this examination was set 
out an agreement between the bankrupt and the defendant, under 
which the defendant claimed to be entitled to the possession of the 
ship. Held, that this agreement could not be rejected, though not 
otherwise proved, and though it was produced before the commis- 
sioners on the cross examination of the defendant by his own 
attorney. Goss v. Quintin, 4 Scott, N. R. 471. 

2. (Of identity of defendant.) An action being brought against 
William Henderson for negligently navigating a vessel, and the 
circumstances under which the collision took place having been 
proved, it was objected that no evidence had been given that the 
defendant was the pilot in charge of the vessel, whereupon the 
plaintiff’s counsel called out, “Mr. Henderson!” upon which a 
person in court answered “ Here ;” and said, “I am the pilot.” It 
was proved by one of the witnesses who had gone on board the 
vessel at the time of the accident, that he had seen that person 
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then acting as pilot: Held, that this was sufficient evidence of the 
identity of the defendant with the pilot. Smith vy. Henderson, 9 
M. & W. 798. . 

3. (Notice to produce, when too late.) A notice to produce was 
served on the defendant’s attorney at his residence, twenty miles 
fram the place of trial, at eight p. m. on the night before the trial. 
The defendant resided in the same town with the attorney, but 
was not at home on that evening until twelve o’clock: Held, too 
late. Howard vy. Williams, 9 M. & W. 725; 1 D. P. C.(N. 
S.), 877. 

SXECUTOR AND ADMINISTRATOR. (Rights of English 
administrator as to bona notabilia in Ireland.) Held, in the 
exchequer chamber, reversing the judgment of the court of queen’s 
bench, that letters of administration from the archbishop of Can- 
terbury are sufficient to enable a person to sue, in this country, 
on an indenture which, at the time of the intestate’s death, was in 
Ireland. Whyte v. Rose, 2 G. & D. 312. 

2. (Right of executor to contract for his co-executors.) To an 
action for use and occupation, for a quarter’s rent from lady-day 
to midsummer, 1841, the defendant pleaded, that by an agreement 
made between the plaintiffs, executors of T., and the defendant, 
the defendant agreed to take of the plaintiffs, executors as afore- 
said, the premises in question; that it was afterwards agreed 
between them and W., that W. should become tenant to the plain- 
tiffs from lady-day, 1841, and that the defendant should be dis- 
charged from all liability to subsequent rent; that the defendant 
accordingly gave up possession to W., and the plaintiffs accepted 
him as tenant: Held, that this plea was not proved by evidence 
that one of the plaintiffs had so agreed to accept W. as tenant in 
lieu of the defendant. Turner vy. Hardey, 9 M. & W.770, 1 D. 
P. C. (N. 8.), 954. 

FRAUDS, STATUTE OF. (Contract not to be performed within 
a year—Parol evidence to explain written contract.) The fol- 
lowing memorandum was made between the plaintiff and defend- 
ant, and signed with their respective initials: “ Dict. of Practice. 
801. per annum for five years, commencing Michaelmas, 1828, 
601. per annum for the rest of Mr. L.’s life, if he survive the five 
years; payable in either case quarterly ; the first payment Michael- 
VOL. I. 18 
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mas, 1828; Mr. L. to separate the Practices, K. B. and C. P.:” 
Held, that parol evidence was admissible to explain this memo- 
randum; but that, inasmuch as it appeared to be a memorandum 
of a contract not to be performed within a year, and no conside- 
ration was stated on the face of it, it was within the fourth section 
of the statute of frauds, and could not be enforced by action. 
Held also, that the plaintiff, who had paid the annuity for several 
years under this memorandum, could not, on the defendant’s setting 
up the above objection to its legality, recover back the money as 
on a failure of consideration. Sweet vy. Lee, 4 Scott, N. R. 77. 

2. (Memorandum within sect. 4.) Pursuant to a resolution of the 
board of directors of a gas light company, of the 12th March, 
1839, an advertisement was published for tenders for the convey- 
ance of coals from vessels in the pool to the company’s wharf, for 
a term of three years, from the 25th March then next. The 
plaintiff sent in a tender, which, by a resolution of the directors 
of the 26th March, was accepted. An agreement was prepared, 
and submitted to and approved by a meeting of the directors of 
the 2d April, and they directed their secretary to forward a fair 
copy to the plaintiff, which was done. The agreement stated in 
the usual way the names of the contracting parties, and at the end 
were these words, “As witness our hands;” but it was never in 
fact signed: Held, that this was not an agreement, or memoran- 
dum or note thereof, in writing, signed by the parties to be charged 
thereby, &c., within the fourth section of the statute of frauds. 
Hubert v. Turner, 4 Scott, N. R. 486. 

3. (Entry in broker’s book, when evidence of contract of sale.) 
Assumpsit for goods sold and delivered. It appeared at the trial 
that a broker, employed by the plaintiffs to sell 200 casks of tal- 
low, sold 50 to the defendant, and the remainder to two other 
parties, to be delivered some months subsequently to the sale. In 
the bought note he described the transaction as a purchase of 50 


® i. e. the buyers; and in the sold note, 


casks for “his principals,’ 
as a sale of 200 casks sold to his principals. In his book he stated 
the defendant as the purchaser of 50 casks, and the two other 
parties as purchasers cf the remainder. ‘There was no disclosure 
of the principals on either side. About the time appointed for the 


delivery, the broker urged the defendant to buy 100 other casks 
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of a third person, and on the latter objecting to do so, on the 
ground that the 50 casks already contracted for by him would 
soon be delivered, offered to “ put off” those casks. The 50 casks 
were never actually delivered to the defendant. It was objected, 
on this evidence, that the plaintiff ought to be nonsuited, on two 
grounds: first, that inasmuch as there was a variance between 
the bought and sold notes, the broker’s book not being evidence of 
the contract, there was no valid contract; secondly, that there 
was nothing to show any delivery of the 50 casks to the defendant. 
The learned judge being of that opinion, nonsuited the plaintiffs : 
Held, that the nonsuit was wrong on the second ground, it being 
a question for the jury, whether the words “ put off” meant a sale 
of the goods to a third person by the broker on account of the 
defendant, or a postponement of the delivery with or without the 
consent of the plaintiffs. 

Quere, whether the memorandum of a sale in the broker’s 
books, signed by him, is admissible as evidence of the contract, to 
satisfy the statute of frauds, in cases where there is no other writ- 
ten contract, or where the bought and sold notes disagree. (2 
Campb. 337; 5 Taunt. 786; Moo. & M. 44; 5 B. & C. 436; 6 
B. & C. 117; 1 M. & Rob. 368.) Thornton v. Charles, 9 M. 
& W. 802. 

FREIGHT. Goods were shipped at Bombay on board a ship of the 
plaintiff, a shipowner in Liverpool, and by the bill of lading were 
to be delivered “unto order, or to his and their assigns, on paying 
freight for the same.” The bill of lading was indorsed by the 
shipper, and forwarded to defendants, East India agents in London, 
who indorsed it in blank to C. & Co., their factors in Liverpool. 
On the arrival of the goods at Liverpool, C. & Co. presented the 
bill of lading to the plaintiff, and received the goods; the plaintiff 
debiting C. & Co. with the freight. Afterwards C. & Co. became 
bankrupt without having paid the freight, whereupon the defend- 
ants claimed the goods from them, and took possession of them : 
Held, on error brought upon the judgment of the court of exche- 
quer, that the defendants were not liable to the plaintiff for the 
unpaid freight; affirming the judgment of the court below. Tobin 
v. Crawford, 9 M. & W. 716. 

HORSE RACE. A party who enters and runs in a race an un- 
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qualified horse, is not entitled to recover back the subscription paid 
by him, as upon a failure of consideration. Goldsmith v. Martin, 
4 Scott, N. R. 620. 
HUSBAND AND WIFE. (Liability of widow for goods supplied 
after husband’s death abroad.) Where a man who had been in 
the habit of dealing with the plaintiff for meat supplied to his house, 
went abroad, leaving his wife and family resident in this country, 
and died abroad: Held, that the wife was not liable for goods sup- 
plied to her after his death, but before information of his death 
had been received; she having had originally full authority to con- 
tract, and done no wrong in representing her authority as continu- 
ing, nor omitted to state any fact within her knowledge relating to 
it; the revocation itself being by the act of God, and the continu- 
ance of the life of the principal being equally within the knowledge 
of both parties. Smout v. Ilbery, 10 M. & W. 1. 
PARTNERSHIP. (Authority of partner to accept bills for the 
jirm—Pleading.) In assumpsit against two defendants, as accep- 
tors of a bill of exchange, drawn on them by plaintiff, one defend- 
ant, C., pleaded that he and the other defendant were partners, 
and as such had accepted divers bills of exchange for partnership 
purposes; that the other defendant accepted the bill in question in 
the name of the co-partnership, in fraud of him, C., and not for 
the partnership, but for his own private purposes, and without the 
consent of C., and that there never was any consideration or value 
received by C., for the acceptance or the payment thereof, and that 
the plaintiff at the times of drawing and accepting the bill had 
notice of all the premises. 

Held, on special demurrer, that, as the plea alleged notice to the 
plaintiff at the very time when the bill was accepted, that the im- 
plied authority of his co-partner to bind C. by the acceptance did 
not exist as to the particular bill, the plea contained no confession 
of the acceptance in fact, and was therefore bad as an argumen- 
tative traverse of the acceptance by C., alleged in the declaration. 
Jones v. Corbett, 2 G. & D. 308. 

2. (In joint stock company—Promissory note made by directors in 
their own names.) By a deed dated 7th May, 1839, a company 
was formed called the West Mining Association, of which the 
defendants were directors. The plaintiff, by an agreement dated 
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10th July, 1839, agreed to sell.to this company 1000 shares ‘in 
the Pennance Mills Mining Company, to be paid for by the sum 
of 13851., and by the delivering to him of 200 scrip-certificates of 
shares in the West Mining ‘Association. The money was to be 
paid on the Ist of August, 1841. Immediately upon the execu- 
tion of the agreement, 200 scrip-certificates were obtained by the 
plaintiff’s agent, and entered in the register book. of the West 
Mining Association in the plaintiff’s name. ‘The defendants after- 
wards gave the plaintiff the following promissory ‘note, dated 
August 17, 1839: “ We jointly promise to pay to J..F. (the plain- 
tiff) 1385/., on the 1st of August, 1841, for value received in 
Pennance shares pursuant to annexed contract.” This note was 
signed by all the defendants in their individual names. The deed 
of settlement of the West Mining Company provided that holders 
of scrip-certificates should not be considered as qualified proprie- 
tors; and that a certain proportion of the net profits of the year 
should be divided amongst the shareholders and scrip-certificate 
holders, in proportion to their several shares and interests. The 
plaintiff had not paid any instalments nor signed the deed of set- 
tlement, but continued to be the holder of the scrip-certificates: 
Held, in an action brought upon the note, that a plea that the 
defendants made the note as directors and on behalf of the mining 
co-partnership, and that the plaintiff was a partner with the defend- 
ants, was not supported by proof of the above facts.. Fox v. Frith, 
10 M. & W. 131. 

PATENT. (Construction of specification—Practice—Motion in 
arrest of judgment.) ‘The plaintiff obtained a’ patent for “an 
improvement in cards, for carding wool, cotton, silk, and other 
fibrous substances, and for raising the pile of woollen and other 
cloths.” In his specification he stated his invention to consist in 
‘‘the application and adoption of caoutchouc or India rubber, as a. 
substitute for the fillets or sheets of leather that were commonly 
used in the construction of ordinary cards, and thus giving a su- 
perior elasticity and durability to cards,” and in describing the 
mode of preparing the article, stated that “the regularity of dis- 
tance and uniformity of dents or teeth of the cards were found to 
be better preserved by a piece of linen, commonly called brown 
holland, or other the like cloth; well glazed and cemented on to 
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the back of the caoutchouc or India rubber;” that the cloth so 
placed rendered the action of the dents or teeth less uncertain in 
elastic movements;” that ‘the cloth so cemented to the India 
rubber or caoutchouc was to be affixed to the cylinder or board of 
the ordinary carding engine by nails, but if it was to be affixed by 
cementing (which he recommended as the best mode of applying 
the cards), then it was desirable to remove the cloth;” he then 
proceeded to show the ordinary mode of pricking or piercing holes 
for the reception of the dents or teeth, the mode of cutting the 
India rubber, &c. 

The defendants subsequently obtained a patent also for “an 
improvement or improvements in cards for carding various fibrous 
substances, part of which improvements may be used as a substi- 
tute for leather ;” and in their specification they stated their inven- 
tion to consist in the manufacture of a new material or substance 
for receiving the wire teeth—which they described to be a woven 
fabric of a peculiar construction, soft and porous, saturated with a 
solution of India rubber, by being repeatedly passed through it, 
and then dried and submitted to pressure, the object being to obtain 
a fabric extremely elastic in the direction of its thickness, so as to 
impart elasticity to the wire teeth when set therein. 

In an action for an alieged infringement by the defendants of the 
plaintiff's patent, by the manufacture and sale of the article so 
described in their specification, the defendants pleaded—first, not 
guilty; secondly, that the plaintiff was not the true and first in- 
ventor; thirdly, that the alleged invention was not at the time of 
making the patent new as to the public use and exercise thereof 
in England; fourthly (setting out the specification), that certain 
cards, that is to say, sheet cards and top cards, were, before and 
at the time of granting the letters-patent, cards for carding cotton 
and other fibrous substances, within the meaning of the letters- 
patent and specification, and during all that time were ordinary 
cards within such meaning, and in general and known use; and 
that the said invention was and is unfitted and useless for the pur- 
pose of construction of sheet cards and top cards, or either of 
them, as claimed and described in and by the letters-patent and 
specification, wherefore that the said letters-patent were void; 
fifthly, that the plaintiff did not in and by his specification, ‘so set 
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out as aforesaid,” particularly describe and ascertain the nature 
of the invention, and in what manner the same was to be per- 
formed. Issue having been joined upon these pleas, or upon the 
replications thereto, and the jury, after hearing a considerable 
body of evidence on both sides, having found for the plaintiff upon 
all the issues, the court refused to disturb the verdict: And held, 
that the specification, as set out in the introductory part of the 
fourth plea, was not upon the record, so as to warrant a motion in 
arrest of judgment, founded on a supposed insufficiency of the in- 
vention therein described to form a subject matter of a patent. And 
that the invention was described in the specification with sufficient 
particularity. At the trial, the judge, having summed up the eyi- 
dence, and left to the jury the severai questions of fact raised upon 
the record, was requested by the defendants to put to them the 
following questions: first, ‘‘ whether the mode adopted by the 
defendants of saturating the cloth with dissolved India rubber, was 
not known to and practised by one Hancock, before the date of 
the plaintiff’s patent ;” secondly, “ whether or not, if the dents or 
teeth were fixed in the fillet (meaning the sheet of India rubber), 
and the cemented cylinder, without any linen at the back, it would 
answer the purpose of a sheet card:” Held, that his refusal to com- 
ply with this request was not misdirection. Walton vy. Potter, 
4 Scott, N. R. 91. 

2. (Action for infringement of, several pleas in.) In an action for 
the infringement of a patent for improvements in cards, the court 
refused to allow the defendants to plead, that the article in respect 
of which the patent was granted was generally known previously, 
and that the alleged improvements were not an invention in res- 
pect of which a patent could lawfully be granted—and a similar 
plea as to part of the alleged invention—in addition to a plea that 
the invention was not a new manufacture within the meaning of 
the statute 21 Jac. 1, c. 3. Walton v. Bateman, 4 Scott, N. R. 
397. 

PENALTY. (Penalty or liquidated damages.) The plaintiff and 
defendant entered into an agreement for the purchase by the 
defendant of the plaintiff’s good-will, stock, tenant-right, &c.; it 
was stipulated by the agreement that the plaintiff should give pos- 
session on a certain day, and in the meantime should pay the rates 
and taxes, and keep the defendant indemnified therefrom: and the 
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defendant agreed to pay 1001. for the tenant-right, and. take the 
fixtures at a valuation, and pay all rents, rates, taxes, &c., and to 
indemnify the plaintiff from the same; and lastly, the parties * mu- 
tually bound themselves the one to the other in the sum of 1001., 
as settled and liquidated damages, to be paid and forfeited without 
any deduction, by such of them as should make default in the pre- 

‘ mises, unto the other of them requiring the same Held, that the 
sum of 1001. was a penalty only, and not recoverable as liqui- 
dated damages for the breach of any of the’ stipulations. (6 B. & 
C. 216; 6 Bing. 141.) Horner vy. Flintoff’, 10 M. & W. 678; 
9 D. P. C. 678. 

PLEADING. (Sum laid under videlicet, in action on special con- 
tract—Admission by plea of payment into court.) In a count on 
a special contract, the plaintiff declared that he was engaged as a 
newspaper editor, “ at a salary, to wit, 400/., and claimed a quar- 
ter’s salary as damages for dismissal without notice.” 

Plea, payment of 877. 10s. into court, and no damages ultra. 

Replication of damages ultra, and issue thereon. 

Held, that the precise sum of 400/. in the declaration was not 
in its nature material, and that as it was laid under a videlicet, 
the plaintiff, if the contract had been denied, would not have been 
bound to prove the precise sum. (1 Stark. N. P. C. 3.) The 
defendant, therefore, had not by his plea of payment into court 
admitted a contract for the specific salary of 4001. Cooper v. 
Blick, 2 G. & D. 295. 

TRESPASS. (Trespass or case.) The defendant and others hired 
a job carriage and four post-horses, with two postilions, to go to 
Epsom races. On the road, the drivers, in cutting into the line 
formed for the purpose of passing through a toll-gate, overturned 
a gig in which the plaintiff was and severely injured him. After 
the accident, the defendant, who was on the driving-box, offered 
money to the plaintiff, and gave him his card; and on the owner 
of the gig afterwards calling upon him, the defendant said that 
* cutting in was all fair on such occasions,-and he intended, if the 
gig had gone quietly out, to have pulled up to let it in again:” Held, 
that the jury were warranted in inferring that the postilions acted 

_as they did with the defendant’s sanction, and consequently that 
he was liable in trespass for the injury done. M’ Laughlin v. 
Pryor, 4 Scott, N. R. 655. 
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TROVER. (When maintainable by factor.) C., a manufacturer 
at Newcastle, consigned goods to E. & Co., his factors in London, 
specifically to meet a bill drawn upon them, transmitting to them 
a receipt, signed by the mate of the vessel, acknowledging the 
goods to have been received on board to be delivered to E. & Co. : 
Held that E. & Co. had a sufficient property in the goods to entitle 
them to maintain trover against a wrongdoer, the consignor not 
having repudiated the contract upon which they were sent. (5 M. 
& Sel. 350; 1 Bos. & P. 563; 3 M. & W. 15; 4 M. & W.775.) 
Evans v. Nichol, 4 Scott, N. R. 43. 

WARRANT OF ATTORNEY. (Judgment on old warrant of 
attorney.) In applying for leave to sign judgment on an old war- 
rant of attorney, it is not sufficient to show by the hearsay state- 
ment of a deponent, that the defendant was recently alive. Key 
v. Montague, 1 D. P. C. (N.8.), 858. 

WITNESS. (Attachment against for disobeying subpena—Form 
of subpena.) A subpcena requiring the party to attend the trial 
of a cause on the commission day of the assizes, extends to the 
whole assizes, and it need not goon to require his attendance 
“from day to day until the cause is tried.” 

Semble, it is not sufficient, in answer to an application for an 
attachment against a witness for disobedience to a subpoena, to 
show that his evidence was not material. 

In answer to a motion for an attachment, the witness swore, 
that he had been for some time in bad health; that on the day 
before the trial came on, he had been in readiness to attend and 
give evidence; that on the morning of the trial he was unwell, and 
did not rise until ten o’clock, and that on going shortly afterwards 
to his office, which was in his way to the court, he found the 
cause had been tried. The court discharged the rule. Scholes 
v. Hilton, 10 M. & W. 15. 


EQUITY. 
[Selections from 3 Beavan, Part 3; 4 Beavan, Part 1; 11 Simons, Part 2; and 
1 Hare, Parts 3 and 4.) 
ACCOUNT. (Correcting examination.) Ina suit for taking ac- 
counts of a partnership, a defendant omitted, willully as the court 
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thought, to insert in his examination any receipts or payments by 
him during part of the time that the partnership subsisted. The 
plaintiff afterwards proved receipts by him during such time. The 
court refused to allow the defendant’s representatives to give evi- 
dence of payments made during the period omitted. Maddeford 
v. Atstwick, 8. 209. 

2. (Plea of accord and satisfaction.) Semble, that there is no 
rule that a release or a stated account are the only defences which 
can be set up by way of plea to a bill for an account, and that 
accord and satisfaction may be a good plea. Brown v. Perkins, 
H. 564. 

AGREEMENT. (Construction—Provision on marriage.) <A pa- 
rent, in the written proposals on the marriage of his daughter, 
stated, “ He intended to leave his daughter a further sum of 
10,0007. in his will, to be settled on her and her children, the 
disposition of which, supposing she had no children, to be pre- 
scribed by the will of her father.” He died without leaving that 
sum: Held, that there was an obligation on the parent, to be satis- 
fied out of his assets. De Beil v. Thomson, 3 B. 469. 

2. (Construction—Retiring partner.) ‘To bill filed by the executors 
of a deceased partner for an account against surviving partner, 
the latter pleaded an agreement not in writing, whereby for a 
certain and definite consideration (which was stated in the plea), 
all claims of the testator in respect of the estate, money, and effects 
of the co-partnership, and the debts due to and from the same, were 
agreed to be waived: Held, that the agreement should be construed 
to import that the defendant thereby took upon himself the dis- 
charge of the partnership liabilities, and that the plea was bad on 
the ground that it did not aver that there were no liabilities remain- 
ing undischarged. Brown vy. Perkins, H. 564. 

3. (Execution by agent—Statute of frauds.) A parent, by his agent, 
on the marriage of his daughter, entered into an engagement, in 
writing, with her intended husband, in which his name was writ- 
ten, but not signed: Held, that a letter written by the parent after 
the marriage, referring to the memorandum, as stating the terms 
of the engagement, was either a sufficient agreement signed by 
the party, within the statute of frauds, or a sufficient recognition 
of the use made of his name in the memorandum. De Beil v. 
Thomson, 3 B. 469. 
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4. (Statute of frauds—Proposal before master.) A proposal for a 
settlement contained.in a state of facts, carried in before the mas- 
ter, and supported by the affidavit of the intended husband, and 
approved by master, is a contract within the statute of frauds. 
Cook v. Fryer, H. 498. 

ANNUITY. (Perpetual annuity—Real or personal.) A per- 
petual annuity was granted by King Charles the Second to A. 
and his heirs, payable out of the coal duties: Held, that though 
descendible to the heirs, it was personal and not real estate. 
Radburn v. Jervis, 3 B. 450. 

ASSIGNMENT. (Ship and future cargo.) An assignment by 
way of mortgage of a ship at sea, with all the oil, head matter, 
and other cargo which might be brought home, was made and 
entered on the registry of ships of the port to which the ship 
belonged, and notice thereof sent to the master of the ship, and 
the ship was delivered up to the mortgagee on its return to port: 
Held, that the equitable title of the mortgagee to the ship and 
cargo was perfected, and could not be defeated by a judgment 
creditor who had brought his action after the possession of the 
ship was taken by the mortgagee, and recovered judgment therein, 
and taken the ship in execution. 

Semble, that property not existing at the time of the assignment 
is assignable in equity. Langston v. Horton, H. 549. 

BREACH OF TRUST. (Compliance with improper direction in 
will.) Bequest of consols to A. B., a feme covert, to be transfer- 
red to her in her own name, and the interest to be for her separate 
use, and the principal to remain in trust of the executors till the 
youngest of her children attained twenty-one, when the principal 
was to be her own; or in case of her demise, it was to devolve to 
her husband. The trustees, on the death of the testatrix, trans- 
ferred the fund to A. B.; she and her husband afterwards sold it 
out, and they both signed the transfer: Held, that a breach of trust 
had been committed, but that A. B. had made a valid disposition 
of the dividends which might accrue previous to her youngest 
child, born after the death of the testatrix, attaining twenty-one. 
Crosby v. Church, 3 B. 485. 

2. (Where no trustees.) A father, on the marriage of his daughter, 
agreed to pay, by way of portion, a sum of money to trustees to 
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be held in trust for the husband, daughter, and children of the 
marriage in succession. The trustees named in the settlement 
having refused to act, the father paid the money to the husband: 
Held, that the payment was wrongful; and the money having 
been lost, the father was held liable, at the suit of a child of the 
marriage, to pay it a second time. Evans vy. John, 4 B. 35. 


CHARGE. (Extinguishment.) An estate subject in conjunction 


to 


with another estate to a charge of 10,0001., is afterwards mort- 
gaged, and is then devised to the party entitled to the first charge. 
By agreement made with the owner of the other estate, a certain 
portion of the 10,000/. was thrown upon that estate, and it was 
agreed “that the remainder of the estate subject to the charge 
should be exonerated from the residue of the sum:” Held, that 
this charge could not be set up .as to such residue against the 
mortgagee. arrow v. Rees, 4 B. 18. 

(Presumption of merger—Transfer to trustee.) The transfer 
to a trustee of a charge paid off is not conclusive evidence of an 
intention to keep it alive. Accordingly, where A. b., the owner 
in fee of an estate, paid off a mortgage in fee existing on it, which 
in 1807 was transferred to a trustee, in trust for A. B., her “ heirs, 
executors, administrators, and assigns respectively,” and the trus- 
tee covenanted to convey to A. B., her heirs or assigns, or unto 
such other person or persons, and in such manner and form as 
A. B., her heirs, executors, administrators, or assigns should 
direct. A. B. devised the estate to a trustee to pay certain speci- 
fied legacies, and subject thereto, she devised it to C. D. in fee, 
*‘and upon or for no other use, trust, intent, or purpose whatso- 
ever.” A. B. died in 1832: Held, that the mortgage had merged. 
Hood y. Phillips, 3 B. 513. 


CHARITY. (dncreased value.) A. B. bequeathed to a company a 


sum to purchase lands of the clear value of 1001. a year, and gave 
961. to charity, and “ the residue of the said sum of 1001., being 41. 
yearly, to the company for their pains:” Held, that all the objects 
were entitled rateably to the increased rents. Attorney General 
v. Drapers’ Company, 4 B. 67. 


DISCOVERY. (Evidence for defence.) Semble, that a bill of dis- 


covery may be filed against plaintiff at law for the discovery of 
evidence which will rebut the evidence for the case of plaintiff at 
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law, and that such bill is not to be considered as a bill to make 
the plaintiffs admit they have no case. Glascott.v. The Copper 
Miners’ Company, 8. 305. 


DOWER. (Eleetion—Estate in common.) A tenant in common, 


having agreed to make partition, devised the estate upon trust to 
convey the part agreed according to the agreement, and to receive 
a conveyance of the other part; and he devised that and the rest 
of his estate upon trust, among other things, to pay an annuity to 
his widow: Held, that she was bound to elect; that she had not 
under the circumstances elected by receiving the annuity and re- 
leasing from dower the part conveyed under the will; and that her 
right to dower attached to the whole of the moiety taken on the 
partition. Reynard y. Spence, 4 B. 103. 

(Equitable interest in moiety, with legal estate in whole.) The 
legal estate of a property being vested in A. for the benefit of him- 
self and B. in equal moieties, he mortgaged it unknown to B. B. 
afterwards paid off the mortgage, and had the legal estate con- 
veyed to him, subject to such equity of redemption as the lands 
were subject to: Held, that there was not such a perfect union of 
the legal and equitable estate in B.’s moiety of the estate as to give 
his widow a title to dower. Knight v. Frampton, 4 B. 10. 


EVIDENCE. (Affidavit of party.) The affidavit of a party that 


2. 


3. 


4. 


he had lost a book which a purchaser under the decree was entitled 
to have delivered to him, held not conclusive, but that the pur- 
chaser was entitled to inquiry. Stubbs v. Sargon, 4 B. 90. 
(Examination—Difference between examination and commis. 
sion.) On the examination of witnesses before the examiner, new 
interrogatories may be from time to time exhibited for the exami- 
nation of the same or other witnesses; but secus, in an examina- 
tion before commissioners, except by leave of the court. King of 
Hanover v. Wheatley, 4 B. 78. 

(Form of interrogatory.) An interrogatory asking witness 
whether it was agreed to the effect suggested in the interrogatory 
is not leading. Lincoln v. Wright, 4 B. 166. 

(Re-examination by plaintiff and defendant.) New commission 
granted to cross-examine plaintiff’s witnesses abroad, upon subse- 
quent discovery of matter material for such examination ; but held, 
that the plaintiff could only be allowed to re-examine on a special 
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case being made, and then only as to matters not comprised in the 
former interrogatories. King of Hanover vy. Wheatley, 4 B. 78. 

HUSBAND AND WIFE. (Fraud an marital right.) A settle- 
ment made by a woman without the knowledge of her intended 
husband pending a treaty for a marriage, held good on the ground 
that the husband, by his co-habitation with her previously to the 
marriage, had rendered retirement from the marriage on her part 
impossible. Taylor v. Pugh, H. 608. 

2. (Withdrawal of wife from suit brought in her name when infant.) 
Such an application being made by wife when she had been made 
co-plaintiff in a suit against her husband, the application being 
made immediately on her coming of age, the court refused to make 
the order without first examining the wife in the absence of her 
husband. Cooke v. Fryer, 4 B. 13. 

INJUNCTION. (E£xparte—suppression of facts.) Where a plain- 
tiff, upon an application for an exparte injunction, suppresses ma- 
terial facts, the injunction will be dissolved on that ground alone ; 
and the plaintiff will not be allowed, on a motion to dissolve, to 
maintain it on the merits then disclosed. Hilton vy. Lord Gran- 
ville, 4 B. 130. 

INTERPLEADER. (Subject or suit.) Semble, a suit of inter- 
pleader ought to be so constituted at the hearing, that the decree 
may embrace the whole property, which is the subject of the 
claims of the defendants, whereupon the court is required to adju- 
dicate. Crawford v. Fisher, H. 436. 

LEGACY. (Payment.) Where a vested legacy is directed to ac- 
cumulate or the payment is postponed for the benefit of the legatee, 
he may, if he have an absolute interest in the legacy, have it paid 
to him at once. Saunders vy. Vautier, 4 B. 115. 

MARRIED WOMAN. (Admission of wiil.) The admission of a 
will in the answer, whether joint or separate, of a married woman 
who is the heiress-at-law of the testator, is not sufficient evidence 
to enable the court to declare the will established. Brown v. Hay- 
ward, H. 432. 

MORTGAGE. (Collateral Security—Policy of Assurance.) 
Although it is the rule generally that a mortgagee may first realise 
his collateral securities and then foreclose for the balance; yet 
where a policy of assurance on the life of the mortgagor was upon 
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a further advance being made assigned as a collateral security, 
with a declaration of trust that the mortgagee should stand pos- 
sessed of the moneys to be received under the policy upon trust to 
pay his debts, &c., and without any power of sale; the court held 
this declaration to be a ground for excluding the right of sale 
which the mortgagee would otherwise have had, but allowed the 
mortgagee to foreclose, retaining the policy; the court observing 
that it would have power to interfere if the policy was used for the 
purpose of obtaining more than the value of the debt. Dyson v. 
Morris, H. 413. 

2. (Conditional sale.) A. having become the purchaser of an estate 
by auction, first borrows of B. the money required for payment of 
the duty and the deposit, then a sum of 10001., and then enters 
into an agreement with B. that in consideration of the above sums 
the whole of the purchase should be conveyed to him, provided 
that if A. should by a certain day repay to B. the 10001. and the 
whole purchase money of the estate (which B. would then have 
paid) with interest, the agreement should be void, otherwise the 
sale to be confirmed: Held, that this was a conditional sale and 
not a mortgage. Perry v. Meddowcroft, 4 B. 157. 

3. (Retainer of deeds by mortgagor.) A party entitled to an estate, 
subject to terms vested in trustees for securing a jointure and por- 
tions, mortgaged. it, but retained the title deeds in his possession: 
Held, that this omission on the part of the mortgagee was not suf- 
ficient to postpone him in favour of a subsequent purchaser for 
valuable consideration. Farrow v. Rees, 4 B. 18. 

NOTICE. (Recital.) A general recital in a deed that there were 
mortgages on the estate, held to affect parties claiming under the 
deed with notice of a mortgage not specified therein. Jb. 

PARTIES. (Administration of assets—Breach of trust.) Where 
a bill was filed by a legatee stating that the executor and the resi- 
duary legatee had concurred in representing to plaintiff that his 
legacy was only 40001. instead of 50001. which it really was, and in 
giving him a joint bond for the smaller amount ; that the executor 
having wound up the estate, paid over the residue, amounting to 
more than 10001., to the residuary legatee ; and the bill was filed 
to recover the amount from the representatives of the executor and 
the residuary legatee: Held, on demurrer, that the representative 
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of the testator was not a necessary party. Beasley v. Kenyon, 
3 B. 544. 

PLEADING. (Multifariousness—Twofold injury by same party.) 
A bill to restrain the same defendants, being commissioners of sew- 
ers, from paving one part of defendant’s property and draining 
another, is not multifarious. Birley v. The Constables of Chorl- 
ton, 3 B. 499. 

2. (Partial answer.) The rule that a defendant who answers at 
all must answer fully, does not apply to such parts of the bill as 
are immaterial to the relief prayed. Wood v. Hitchings, 3B. 
504. 

POLICY. (Assignment—Suicide.) Where a policy was effected, 
with a condition that if assigned bona fide the assignee should 
have the benefit of it, notwithstanding the assured should commit 
suicide, and the assured did afterwards deposit it with a creditor 
as a security, together with a letter binding himself to assign it 
when requested, and he afterwards did commit suicide: Held, that 
this was a sufficient assignment within the terms of the condition. 
Cook v. Black, H. 390. 

PRACTICE. (Abatement—Revivor.) On the death of one of two 
co-plaintiffs after the cause was at issue, it was ordered, on motion, 
that the survivor should revive the suit within a fortnight, or, in 
default, that the bill should be dismissed with costs. Lord Chi- 
chester v. Hunter, 3 B. 491. 

2. (Abatement—Sole plaintiff.) In a suit abated by the death of a 
sole plaintiff, an inferior branch of the court will not order that 
his representatives shall revive within a limited time, or in default, 
that the bill shall be dismissed. Sed quere, whether the chan- 
cellor would not amend the practice in this respect. Lee v. Lee, 
H. 617. 

3. (Absent party.) A cause stood over for want of parties; one of 
such parties was brought before the court, but another was out of 
the jurisdiction. Liberty was given to enter into evidence as to 
the former, and to prove the latter out of jurisdiction. Wéillats 
v. Busby, 3 B. 420. | 

4. (Amendment—Jurisdiction of master.) All the defendants having 

answered, the plaintiff obtained an order to amend, and added new 

defendants. ‘The answers of the original defendants became suf- 
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ficient: Held, that any application for a further order to amend 
must be made to the court, and not to the master. Haddlesea v. 
Nevile, 4 B. 28. 

5. (Defect of parties.) A party named in the bill, though he has 
not appeared or been served with a subpaena, may, with the con- 
sent of the plaintiff only, be admitted to appear at the hearing, 
and be bound by the decree. But in the case of a person not 
named as a party to the bill, the consent of all parties is required. 
Dyson y. Morris, H. 413. 

6. (Same.) On an application for payment of money into court, 
it was objected that persons having an interest were not before 
the court. The order was made on the undertaking of the plain- 
tiff to make them parties. Whitmarsh v. Robertson, 4 B. 26. 

7. (Dismissal—Delay as to commission—17th Order.) Where 
a plaintiff three days after the time allowed by the 17th order, 
sued out an order for a commission, which he did not serve till 
three days later, the court refused, but without costs, a motion to 
dismiss, but doubted whether plaintiff was entitled to his commis- 
sion. Strickland vy. Strickland, 4 B. 120. 

8. (Dismissal—Replication—Costs.) On the 25th of July the 
defendant served notice of motion to dismiss to be made on the 
29th, the next seal. On the 27th the plaintiff replied, and ten- 
dered 20s. costs to defendant, which defendant refused to accept 
until he had ascertained whether he ought to do so or not. At 
eight o’clock in the evening of the 28th the plaintiff instructed 
counsel to appear on the motion. At ten in the morning of the 
29th the defendant agreed to accept the 20s. costs. The court 
held that he was too late, and ordered him to pay the costs of the 
motion, minus 20s. Piper vy. Gittens, S. 282. 

RECEIVER. (Discharge of.) A receiver being appointed for the 
benefit of all parties will not be discharged on the application 
merely of the party at whose instance he was appointed; but 
where a receiver had been appointed on account of the neglect of 
previous trustees, the court on the appointment of new trustees 
discharged him, the new trustees undertaking to pass their accounts 
half-yearly. Bainbrigge v. Blair, 3 B. 421. 

2. (Disclaimer by one of several trustees.) Where there are seve- 
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ral trustees the disclaimer of some of them is not alone a sufficient 
ground for the appointment of a receiver, without the consent of 
those who remain. Browell v. Reed, H. 434. 

3. (Where there is a guardian.) The appointment of a testamen- 
tary guardian of an infant by his father, does not under the statute 
12 Car. 2, c. 24, constitute any objection to the appointment of 
a receiver of the estate of the infant. Gardner v. Blane, 
H. 381. 

SET-OFF. (Mortgage and trust accounts.) One of several trustees 
of a real estate having become mortgagee of the trust estate, partly 
by taking an assignment of a mortgage prior to the trust, partly 
by taking an assignment of a mortgage created under the trust, 
and partly for money which he had lent to the cestui que trust, 
filed his bill for foreclosure simply. ‘The cestui que trust of the 
equity of redemption filed his bill for an account of the trust and 
of the mortgages, and that the mortgage securities might stand 
only for the balance due on both accounts; and the plaintiff obtain- 
ed an order for hearing both causes together. The court, observing 
that such an order did not preclude it, as not being made upon the 
merits, and that the mere existence of cross equitable demands 
was not of itself a sufficient ground for set-off, refused to make 
one decree for taking both accounts together, except on the terms 
of plaintiff in the second suit paying into court the amount of prin- 
cipal and interest due upon the mortgage. Dodd v. Lydall, 
H. 333. 

SETTLEMENT. (Construction—Appointment—Hotchpot.) Un- 
der a marriage settlement, a husband and wife, having power to 
appoint a portion of a trust fund amongst the children of the mar- 
riage (to the remaining portion of which the children were entitled 
absolutely under the settlement), and mistaking the extent of their 
power, made appointments to two of the children which more than 
exhausted the appointable part of the fund; each deed of appoint- 
ment containing a hotchpot clause: Held, that the second appoint- 
ment must fail, so far as there was not an appointable fund to answer 
it, and that the second appointee, as well as the first, was bound, 
in order to share in the unappointable part of the fund, to bring 
into hotchpot the whole of the fund he would get under the appoint- 
ment, or if he retained that, the whole of the unappointable fund 
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belonging to the children who did not claim under any appointment. 
Warde v. Firmin, 8. 235. 

- (Construction—Ezecutors of wife.) By an ante-nuptial settle- 
ment, money, the property of the wife, was settled in trust for her 
separate use for life, for her husband for life, and for the children 
of the marriage, equally subject to her appointment by deed or 
will, and in default of children, for such persons as she should 
appoint by deed or will, and in default of appointment, that the 
trustees should pay and transfer the same to her executors or 
administrators; and the husband covenanted, that in case he 
should die without issue in his life, and make no appointment, the 
same should remain for the use and benefit of her executors, admin- 
istrators, and assigns: Held, that by the executors or administra- 
tors of the wife, her next of kin were meant. This case was 
appealed and compromised. Daniel v. Dudley, S. 163. 

- (Construction—Suspension of trust—Maintenance.) By a mar- 

riage settlement, stock, the property of the wife, was settled in 

trust for the husband during the joint lives of himself and wife, 
with remainder to the survivor for life, with a proviso, that if the 
husband should survive and marry again, his interest in a moiety 
of the funds should cease, and that moiety be paid and transferred 
as if the husband were dead. And as to all the stock (subject to 
a power to the husband and wife or survivor to appropriate the 
funds amongst all the children) on trust for all the children (except 
an eldest or only son, who for the time being should be entitled 
to the husband’s real estates, under a deed of even date), the 
shares to be vested at twenty-one or marriage, but not to be trans- 
ferred till the death of the surviving parent. And the trustees 
were directed, after the death of both parents, to apply as much 
as they should think fit of the income of each child’s share, until 
its share should become transferable, for its maintenance, and 
should accumulate the surplus. The trustees were also empowered 
to advance the children out of the capital of their shares, although 
they should be under twenty-one. The wife died. There was 
issue of the marriage, sons and daughters. No appointment was 
made, except by the father to the eldest son, and the father then 
married again. Held, that as, during the life of the father, it 
could not be determined whether the eldest son would be the per- 
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son entitled to the real estates, there must be a suspension of the 
trusts for the benefit of the children until the death of the father, 
and all that could be done was to accumulate the moiety of the 
fund forfeited during the life of the father: that the maintenance 
and advancement clauses must be taken together; and if the father 
was not of ability to maintain his children, there might be a refer- 
ence in order that maintenance might be provided for them out of 
the trust fund. Kekewich v. Langston, S. 291. 

SPECIFIC PERFORMANCE. (Action and suit on different parts 
of agreement.) A. agreed to grant a lease of a vault to B., and 
also to erect a crane, &c., and do within a given time certain 
other acts which this court could not decree to be specifically per- 
formed. A. having made default, B. sued in this court for a spe- 
cific performance, but did not pray that the above stated acts 
should be specifically performed. Pending the suit, B. also com- 
menced an action at law against A. for damages suffered in 
consequence of the non-performance of the acts: Held, that the 
suit and action were not for the same matter, and an order to elect, 
obtained by the defendant, was discharged. Fennings v. Hum- 
phery, 4 B. 1. 

STATUTE OF LIMITATIONS. (Account against trustee and 
executors.) Where upwards of twenty years had elapsed after 
an executor had settled the accounts of his testator’s estate with 
the residuary legatee, and had given up all interference in the 
trust, it was held that the onus was on the residuary legatee to 
prove that the conduct of the executor was a breach of trust, as it 
was alleged to be by retainer of the assets in trade; and that the 
onus was not shifted by an admission that the account was settled 
on a misunderstanding of the rights of the parties, by which the 
residuary legatee was prejudiced. Portlock v. Gardner, H. 594. 
THELLUSSON ACT. (General direction to accumulate.) Under 
a general direction to accumulate for the benefit of unborn grand- 
children of the testator, an accumulation for twenty-one years 
from the testator’s death only will be allowed. Ellis v. Maxwell, 
3 B. 587. 

TIMBER. (When cut during tenancy for life.) Reference granted 
on bill by tenant in tail, whether it be for the benefit of the plain- 
tiff and the other parties to cut timber during the continuance of 
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the estate of a tenant for life of the lands, impeachable of waste. 
Principles upon which stch references granted. Tollemache v. 
Tollemache, H. 456. 

TRUST. (Implied trust—Lapse of time.) A court of equity will 
not after a great lapse of time (as of more than twenty years), 
and where no actual fraud is proved, enter into inquiries for the 
purpose of raising an implied trust against a defendant, although 
the same lapse of time would be no bar to a claim founded upon 
an express trust. Portlock v. Gardner, H. 594. 

VOLUNTARY SETTLEMENT. (Assignment by deed of expect- 
ancy.) M., who in the event of surviving her daughter, and of 
that daughter dying without issue, would as next of kin, be entitled 
to a fund which was vested in trustees, executed a voluntary as- 
signment of her interest in the fund to the husband of the daughter, 
and declared the trusts of the assignment as to part for the benefit 
of M. herself, and as to another part for the daughter’s husband 
absolutely. No notice of the assignment was given to the trus- 
tees. The daughter afterwards died without issue: Held, that 
there was no trust for the husband, a deed not being more effectual 
than any other writing to pass an equitable interest, and the inte- 
rest being a mere expectancy, for which latter reason there was 
no estoppel. Meek v. Kettlewell, H. 464. 

2. (Parol declaration—Injunction.) Whereupon an action being 
brought by an administrator to recover a debt due to the intestate, 
a bill was filed stating that the intestate had verbally directed a 
year and a-half before his death that the debtor should hold the 
debt in trust for her, and there was evidence by affidavit to that 
effect, in support of a motion for an injunction to restrain the ac- 
tion, the court granted such injunction, without deciding upon the 
existence of any trust, observing that it would be necessary for the 
plaintiff to show at the hearing that there was a complete trust in 
the lifetime of the intestate binding upon him. M’Fadden v. Jen- 
kyns, H. 458. (Affirmed by lord chancellor.) 

WILL. (Construction—Absolute gift.) A testator directed his 
trustees “to raise 50001. for his daughter,” his said daughter’s 
legacy to be invested, and the interest paid to her for her separate 
use for life, with remainder to her children absolutely, but with 
power to her to appoint a life interest to her husband. The daugh- 











158 JURISPRUDENCE. 





ter died unmarried: Held, that she took an absolute interest in the 
legacy. Mayer v. Townsend, 3 B. 443. 

2. (Construction—Absolute interest—Gift over.) The testator be- 
queathed a lease-hold house and premises, with the furniture and 
plate, to his son, and added, “and should he die without heir or 
will, the profits of the said house to be equally divided between all 
my grandchildren, by the consent of his mother:” Held, that the 
son took an absolute interest in the house. Green v. Harvey, 
H. 428. 

3. (Construction—Charge of debts and legacies.) The will of a 
testator directed all his debts, funeral and testamentary expenses, 
and legacies thereby given, to be paid as soon as conveniently 
might be after his decease, and then followed, “‘ And I charge my 
debts and legacies on my real and personal estate:” Held, that 
the charge on real estates extended to a legacy given by codicil in 
trust for A. for life, and that such construction was not cut down 
by his directing the stocks to be appropriated for payment of it to 
return and become part of the residue of his personal estate. 
Rooke vy. Worrall, 8. 215. 

4. (Construction—Charge of legacies—Unattested codicils.) Tes- 
tator having by will, duly executed, charged upon his real estate 
the legacies thereby given, afterwards gave legacies by several 
unattested codicils, and finally executed a codicil duly executed 
and attested, varying the appointment of trustees and executors, 
and revoking some legacies given to them by some of the codicils: 
Held, that the legacies given by the unattested codicils were not 
charged upon the land. Radburn v. Jervis, 3 B. 450. 

5. (Construction—Costs of investment.) Under a direction by will 
to accumulate rents and profits of real and residuary personal 
estate, until the accumulations should amount to a certain sum, and 
then to invest the same in the purchase of real estate, to be settled 
on the uses and trusts declared thereof by the will, the costs of the 
investment must be paid out of the accumulations, and not out of 
the residue. Gwythen y. Allen, H. 505. 

6. (Construction—Cumulative legacy.) ‘Testator having in his life- 
time secured by bond an annuity of 3001. to A., to be paid at the 
usual quarter days, with a proviso against alienation, and that it 
should be settled on A.’s marriage, by will increased this annuity 
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to 5001., charging the whole on his land. Afterwards, by an un- 
attested codicil, he directed his trustees to raise the annual sum of 
5001., and pay it to A. quarterly: Held, that this legacy was 
cumulative. Radburn v. Jervis, 3 B. 450. 


. (Construction—Demonstrative legacy.) A testator devised his 


estate H. to trustees for sale, for payment of his debts and legacies, 
in exoneration of his personal estate; and after reciting that he 
became entitled on his marriage to a sum of 7,4421., of which he 
had received 2,4421., and the 5,000. remained due, he bequeathed 
2,4421. to be paid out of the produce of the estate H., and the sum 
of 5,0001., when and if the same should be received and got in, 
but not otherwise, to A., B., C., and D., equally, and in case the 
5,0001. should be received by him in his lifetime, he directed the 
same to be raised out of the estate H. The testator received the 
5,0001.: Held, that the legacy was demonstrative, and that it was 
a charge upon the general personal estate as well as on the estate 
H. Colville v. Middleton, 3 B. 570. 

(Construction—Devise for maintenance—Power of sale.) A 
testator devised his real and personal estate to his wife absolutely, 
and at her own disposal, for the maintenance of herself and bring- 
ing up of his children: Held, that she could sell the real estate. 
Wood y. Richardson, 4 B. 174. 


. (Construction—Exoneration—Legacy.) Testator having charged 


his real estate with payment of his debts, expressly, in exone- 
ration of his personal estate, afterwards gave two legacies, which 
he charged upon his real estate, and directed that, in a certain 
event, interest on those legacies should be paid out of the rents 
and profits of his real estates: Held, that the legacies were pay- 
able only out of the realty. Jones v. Bruce, 8. 221. 


10. (Construction—* Family”—Charitable uses—Perpetuity.) De- 


vise to a vicar and churchwardens, and their successors, together 
with certain other trustees, upon trust, to distribute certain rents 
and profits annually on a day named, among certain families, 
according to their circumstances, as in the opinion of the trustees 
they might need assistance, whose names were expressed to be 
thereinafier mentioned, viz. (naming twenty-four persons): Held, 
Ist, that the devise was not void as a devise for charitable pur- 
poses within the statute; 2d, that as the word family would admit 
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of a definite meaning, viz. to signify the persons named, the devise 
was not void for uncertainty: Held, 3d, that as an immediate 
interest was given to objects in existence for their lives, as to these, 
at all events, the devise was not void as tending to a perpetuity. 
Tiley v. Hey, H. 580. 

11. (Construction—Gifts to executors—Residue.) A testator, after 
reciting that his property consisted of a freehold house and mes- 
suages, directed the house to be sold, and gave legacies (among 
others) to G. and P. his executors, and concluded his will as fol- 
lows: “To my friend G., who is likewise my executor, any sum 
then appearing after the contents of this my will are fully complied 
with and fulfilled.” G. died the day after the testator, without 
having proved the will: Held, in a suit by his executors against 
the testator’s heirs and next of kin, that the plaintifis were entitled 
to the residue, including the proceeds of the house. Semble, the 
rule, that an executor, to entitle himself to a legacy, must prove 
the will, does not extend toa residue. Griffiths v. Prince, 8. 202. 

12. (Construction—Implication.) ‘The testator devised real and 
personal estate, after payment of debts on trust (subject to the 
dower and thirds at common law of his wife), to receive and apply 
the rents, issues, and profits thereof, or the overplus thereof, after 
deducting the dower and thirds of his said wife, and the interest of 
moneys charged on his said real estate, for the maintenance of his 
children, and then on trust to sell and divide the moneys amongst 
his children. The wife was not legally entitled to dower out of | 
the estates devised: Held, that there was no gift by implication 
to the wife. Adams v. Adams, H. 537. 

13. (Construction—Interest of trust fund.) A testator bequeathed 
the residue of his personal estate to three trustees, in trust to pay, 
apply, and dispose of all the interest thereof for the maintenance, 
support, and benefit of his three children, and the survivors and 
survivor of them, in such shares and proportions, and in such 
manner as the trustees should think most proper and advisable ; 
and if all the children should die without leaving issue, then to two 
of the trustees upon another trust: Held, that the whole income 
of the residue was given for the children’s benefit, and part only 
having been so applied, the surplus devolved to the personal repre- 
sentative of the survivor. Beevor vy. Partridge, 8. 229. 
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14. (Construction—Joint or successive estates.) A testator gave a 
sum of money in trust for his daughter, a married woman, so as 
not to be subject to the debts, acts, or control of her husband; 
and gave an equal sum to a second daughter (also married), “in 
trust, as aforesaid, for the use of herself and children:” Held, 
that the second daughter took an estate for her separate use for 
life, with remainder to her children.—French vy. French, S. 257. 

15. (Construction—Per capita or per stirpes.) Bequest “to A. 
and to the children of B., to be equally divided:” Held, that they 
took per capita. Dowding v. Smith, 3 B. 541. 

16. (Construction— Vesting—Survivorship.) Bequest to trustees 
to pay the dividends to A. and B. his wife during their lives, and 
the life of the survivor; and after their decease, in trust to transfer 
and pay over unto their children, in such shares and proportions 
as the survivor of A. and B. should by will appoint: Held, that 
the objects of the power and of the gift were the children living at 
the death of the surviving parent; and therefore that the repre- 
sentative of a child who died in the life of A. had no interest in 
the fund. Woodcock v. Renneck, 4 B. 190. 

17. (Probate—Foreign will—Copy.) A will proved abroad and 
retained there, established on production of a copy certified under 
the hand and seal of the proper officer, &c., which had been 
admitted to probate in the ecclesiastical court here.—Pullen v. 
Rawlings, 4. B. 142. See also Gardner v. Myre, Bayley v. Bay- 
ley, Ellis v. Medlicott, Harrison y. Weale, reported in note. 

18. (Revocation—Partial effect of unattested codicil.) A testator, 
by will duly attested, gave all his real and personal estate to trus- 
tees, to convert into money and pay his debts, and then to appro- 
priate and take out of his said trust moneys 10001. which he gave 
to the plaintiff. By a codicil not properly attested so as to pass 
real estate, he revoked the legacy: Held, that the revocation was 
inoperative as regarded the real estate, and that the plaintiff was 
entitled in the proportion which the real estate bore to the personal. 
Stocker v. Harbin, 3. B. 479. 


VOL. I. 21 
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HOUSE OF LORDS. 


[Selections from Clark & Finnelly, vol. 7, part 5, and vol. 8, part 1, omitting 
cases noticed in former digests. ] 


DOMICILE. (Administration.) Although the succession to per- 
sonal estate is governed by the law of the country where the 
deceased had his domicile, the administration of that estate should 
be by the law of the country where it is situate; accordingly 
where on the refusal of trustees and executors of a Scotch will to 
act, administration to the personalty in England had been taken 
out by the next of kin, and new trustees were afterwards appoint- 
ed; it was held on appeal, reversing the judgment of the court of 
session, that such trustees had no right to call upon the next of 
kin to transfer to them the personal estate received under the ad- 
ministration. Preston v. Lord Melville, viii. 16. 

2. (Residence—ZIntention.) In order to obliterate the domicile of 
origin, there must not only be continued residence in another 
country, but an intention to make it permanent, and to abandon 
the former domicile. Accordingly a Scotchman who had taken 
the lease of a house and formed an establishment in England and 
resided there for seven or eight years, but during that time fre- 
quently expressed his intention to return to his dwelling in Scot- 
land, and occasionally given orders for preparations to be made 
there in contemplation of his return, was held to have been domi- 
ciled in Scotland during the period of his stay in England. 
Munro v. Munro, vii. 842. 

PARTNERSHIP. (Liability of retiring partner.) <A partner 
who had joined a firm before 1810 and continued in it up to 1820, 
held liable in 1835 to a suit by the representative of a creditor, 
for money due to him by the firm in 1810, and interest on it up 
to the institution of the suit. Ferguson v. Fyffe, viii. 121. 
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II.—DIGEST OF AMERICAN CASES. 


[Selections from 3 Metcalf (Massachusetts); 3 Hill, 3 Edwards, and 26 Wen- 


dell (New York); 3 Watts & Sergeant (Pennsylvania); 1 Appleton (Maine); 
5 Howard (Mississippi); 2 Iredell (North Carolina); 1 and 2 Humphreys 
(Tennessee); 1 M’Mullan (South Carolina); 3 Weston (Vermont). 


a 


ACTION. (By religious society for subscriptions.) A subscrip- 


tion paper recited that a religious society was about to erect a 
meeting-house, and had chosen a prudential committee, and that 
certain individuals were willing to contribute towards the expense 
of purchasing land, and erecting said house, and that the sub- 
scribers engaged to pay to said committee, or their order, such 
sums of money as were affixed by the subscribers to their res- 
pective names: R. signed said paper and affixed his seal thereto, 
and added the words, “ten shares, five hundred dollars ;” and 
three others subscribed $5 each: No house was built, nor were 
any shares in any stock or property ever made: Held, that the 
society could maintain no action against R. on his subscription. 


- Universalist Society in Newburyport v. Currier, 3 Metcalf, 417. 


. (By holder of promissory note for indemnity against the first 


seller.) The selling of a promissory note by one who has caused 
it to be indorsed by a minor, without erasing the indorsement or 
otherwise making it appear on the note that the indorsement is not 
to be relied on, is, if unexplained, a representation to all subsequent 
holders that the indorsement constitutes a valid contract: And 
though the seller gives notice to the first purchaser that the in- 
dorsement is worthless, yet if such purchaser sells the note with- 
out disclosing the infirmity of the indorsement, his vendee, if he 
suffer therefrom, may maintain an action for indemnity against the 
first seller. Lobdeil vy. Baker, 3 Metcalf, 469. 


. (On recognizance of bail, where to be brought.) In general, an 


action upon a recognizance of bail must be brought in the court 
where the judgment against the principal was recovered; but if 
the judgment was in a court of common pleas, the suit may be 
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brought in this court, provided either of the defendants has removed 
out of the jurisdiction of the common pleas. M’ Dougall y. Rich- 
ardson, 3 Hill, 558. 

4. (For disturbance of franchise.) Case will lie for the disturbance 
of a franchise by the diversion of travel from a toll bridge. 
Townsend v. Blewett, 5 Howard, 503. 

5. (Liability for unavoidable accident.) If, in the prosecution of 
a lawful employment, a pure accident occurs, no action can be 
supported for an injury arising therefrom. Garris v. Rail Road 
Company, 2 Iredell, 324. 

6. (Same.) It is otherwise where any blame or carelessness is 
attributable. Jb. 

7. (Same.) Where the engine, running on the road of the Ports- 
mouth and Roanoke Rail Road Company, killed a steer under 
such circumstances as showed that the killing was accidental, 
held that the company were not responsible for the loss. Ib. 

8. (Detinue.) Where two persons took from the plaintiff, at the 
same time, several negroes, one claiming and keeping possession 
of a certain portion of them as his own, and the other in like man- 
ner claiming and holding possession of another portion as his: 
Held, that the plaintiff could not maintain a joint action of detinue 
against them, though he might have had a joint action of trespass. 
Slade v. Washburn, 2 Iredell, 414. 

9. (Same.) The gist of the action of detinue is not the original tak- 
ing, but the wrongful detainer. Jb. 

10..(For goods stolen.) In robberies and larcenies, the civil remedy 
in behalf of the party injured is suspended, until the criminal pro- 
secution is disposed of; and no suit can be maintained in behalf of 
the party injured, till after the termination of the criminal prose- 
cution. Crowell v. Merrick, 1 Appleton, 392. 

11. (Previous debt not extinguished by promissory note.) If a pro- 
missory note, either of a debtor or third person, with the guaranty 
of the debtor, be given, in settlement of a pre-existing account, and 
prove unproductive without the fault of the creditor, he may resort 
to his original demand. Torrey v. Baxter, 3 Weston, 452. 

12. (By a counsellor at law for fees.) An action at law lies by a 
counsellor against his client, upon a contract either express or im- 
plied, to recover compensation for services rendered. He may 
recover under a quantum meruit, notwithstanding the provisions 


i. 
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of the fee bill established by the legislature. Adams v. Stevens & 
Cagger, 26 Wendell, 451. 

ACTION ON THE CASE. (Negligence presumed.) Where A. 
in an action against B. for damage, caused by. his negligence, 
shows damage resulting from the act of B., which act, with the 
exertion of proper care does not ordinarily produce damage, he 
makes out a prima facie case of negligence, and must recover, 
unless B. proves he has used proper care, or proves some extra- 
ordinary accident, which renders care useless. Ellis v. Rail 
Road Company, 2 Iredell, 138. 

ACCOUNT, ACTION OF. (Declaration.) A declaration in an 
action of account, charging the defendant as receiver of moneys 
of the plaintiff, either generally, or specially as partner, is bad, 
unless it show by whose hands they were received. M’Murray 
v. Rawson, administratriz, &c., 3 Hill, 59. 

2. (Between partners.) In general, an action of account will not 
lie between partners, unless the partnership be mercantile; and 
hence, the declaration must show such to have been its character, 
or it will be bad. Jb. 

3. (When it does not lie.) No action of account lies between joint 
tenants and tenants in common of goods, where they occupy the 
goods in common; nor in a case of separate occupation by the 
defendant, unless he has been appointed bailiff of the plaintiff’s 
share. Per Cowen, J. Ib. 

4. (Description of goods.) A declaration in an action of account, 
charging the defendant as bailiff, must describe the goods of which 
he had the care and management. Ib. 

ADMINISTRATOR AND EXECUTOR. (Liability of sureties.) 
John Keaton died in Missouri, having some personal property in 
that state, and some in the possession of his family in the state of 
Tennessee; W. Keaton administered on his estate in Tennessee, 
and gave sureties for the performance of this trust in Tennessee; 
he then went to Missouri, obtained letters of administration upon 
the estate of decedent in that state, and gave sureties for the per- 
formance of that trust: Held, that these trusts were distinct and 
independent of each other, and the sureties in one state not respon- 
sible to the distributees for the effects received: into possession in 
the other; and this is so, though the administrator may have 
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brought the property obtained in Missouri to Tennessee, converted 
it into cash, and made a return of the proceeds to the appropriate 
tribunal in Tennessee as assets. Keaton’s Distributees v. Camp- 
bell et al., 2 Humphreys, 224. 

2. (Payment.) The voluntary payment of a debt to a foreign ad- 
ministrator is a good payment, and discharges the debtor. Jb. 
ADVERSE POSSESSION. (Power to enter.) The right of a 
tenant or one claiming under him to set up an adverse possession, 
does not depend upon the landlord’s right to receive rent, but upon 
his power to enter. H..& J. Failing v. Schenck, 3 Hill, 344. 

2. (Same.) Accordingly, where the defendant in ejectment set up 
an adverse possession in one who, as was shown, entered under 
the plaintiff’s ancestor by virtue of a lease for years reserving an 
annual rent: Held, that the lease was sufficient to repel the defence, 
though the circumstances were such as to warrant the presump- 
tion of an extinguishment of the entire rent shortly afler the term 
commenced. Ib. 

3. (Continuance of.) An“adverse possession of at least twenty-five 
years must be shown in order to bar a right of entry, where the 
old statute of limitations commenced running before the revised 
statutes went into operation. Jb. 

ALIEN. (Descent of lands.) <A person born in this country, but 
who left it in July, 1783, and never returned, is an alien, and 
incapable of taking lands by descent. Orser and others y. Hoag, 
3 Hill, 79. 

2. (Same.) ‘The right to inherit depends upon the existing state of 
allegiance at the time of the descent cast. Ib. 

3. (Same.) Where a person dies, leaving issue, some of whom are 
aliens, and others citizens, the former are not deemed his heirs at 
law; but the estate descends to the latter in the same manner as 
if there were no other issue in existence. Jb. 

4. (Same.) The trustees of 1783 and 1794 between the United 
States and Great Britain, only provide for then existing titles; and, 
consequently, no claim to lands can be established in virtue of 
either, where the claimant is unable to show a title in himself or 
his ancestor at the time the treaty was made. Jb. 

5. (Same.) ©O., a native of the colony of New York, resided and 
owned land in this state after the declaration of independence. In 
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July, 1783, he with his family, except J., his eldest son, left for 
Nova Scotia. O. died on the passage, but his family proceeded 
to Nova Scotia where they settled, and ever afterwards resided in 
the British provinces. J. remained in this state, in the occupation 
of the land, until about 1838, when he died, leaving several chil- 
dren: Held, that all of O.’s children, except J., were aliens, inca- 
pable of taking by descent, and that as against them, the land 
belonged to the children of J. Jb. 

ALIENAGE. (In bar of recovery in ejectment.) Alienage cannot 
be set up, in bar of a recovery in an action of ejectment by the 
daughter of a person who became a citizen of the United States 
at the time of the declaration of independence, although the parent 
was a native of Scotland, and the daughter was born there in 
1769, married, and remained there under coverture until 1825, 
and never came to this country until 1830. Peck v. Young, 26 
Wendell, 613. 

ALTERATION OF INSTRUMENTS. (Bond avoided by subse- 
quent signature of witness.) If after the execution and delivery of 
an unattested bond, the obligee, without the knowledge and assent 
of the obligor, fraudulently and with a view to some improper 
advantage, procures a person, who was not present at the execu- 
tion of the bond, to sign his name thereto as ani attesting witness, 
the bond is thereby avoided and the obligor discharged. Adams 
v. Frye, 3 Metcalf, 103. 

. (Same—Inference of fraud may be rebutted.) The act of an 
obligee in procuring a person who was not present at the execu- 
tion of the bond, nor duly authorized to attest its execution, to sign 
his name thereto as an attesting witness, is, prima facie, sufficient 
to authorize the jury to infer a fraudulent intent. But itis com- 
petent for the obligee to rebut such inference; and if the act be 
shown to have been done without any fraudulent purpose, the 
bond will not be avoided by such alteration. Jb. 

AMENDMENT. (Striking out names.) Where part of the de- 
mandants, who join in a writ of entry, are not entitled to recover, 
the writ may be amended by striking out the names of such 
demandants, and the others may thereupon recover their shares of 
the demanded premises. Thayer v. Hollis, 3 Metcalf, 369. 

2. (In declaring on covenant.) A declaration, by the assignee of 


wv 
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an estate, on the covenant against incumbrances, may be amended 
by declaring on the covenant of warranty. Clark v. Swift, 3 
Metcalf, 395, 396. 

APPROPRIATION. (To be made according to direction of 
debtor.) If a debtor give toa creditor a draft for money and direct 
the application of the proceeds te a particular liability, the creditor 
is bound to apply it to that liability as much as if the debtor had 
paid the same amount in cash with the same direction. Moore- 
head v. The West Branch Bank, 3 Watts & Sergeant, 550. 

2. (Same.) Whether the debtor in making a payment to his creditor 
intended to apply it to one debt or another, is a matter of fact 
which must be ascertained by the jury from all the circumstances 
of the case and conduct of the parties. Ib. 

ARBITRATION. (Parol evidence to explain submission to arbi- 
trators.) Underwriters caused R. to be insured, for whom it con- 
cerned, a certain sum on freight and another sum on property on 
board a vessel for a certain voyage. T. & W. were the persons 
concerned; 'T. being interested in one third of the freight and pro- 
perty, and W. in two thirds thereof. R. made a claim on the 
underwriters for a total loss, and he and they, by an agreement 
in which they admitted the interest of the party for whom insu- 
rance was effected, referred all claims and demands under the 
policy to arbitrators, whose award should be final. The arbi- 
trators awarded that the underwriters should pay R. a total loss, 
and R. brought an action on the award: Held, that the under- 
writers could not show in defence that they did not, by the agree- 
ment to refer, intend to admit that insurance was effected for W.; 
nor to show that the question whether insurance was effected for 
W. was not presented to nor passed upon by the arbitrators. 
Richardson v. Suffolk Ins. Co., 3 Metcalf, 573. 

2. (Submission annulled by death of party.) A submission annulled 
by the death of one of the parties before the meeting of the re- 
ferees, unless it be saved by an express stipulation that it shall 
survive. The appearance before the referees by the personal 
representative of the deceased party, and trial of the cause upon 
the merits, will not so far revive the agreement of submission as 
to charge a surety in the arbitration bond, who was also bound 
for the performance of the award. Bailey v. Stewart, 3 Watts 
& Sergeant, 560. 
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_ASSIGN MENT. (Of funds, by order drawn on particular fund.) 


A. drew an order requesting B. to pay C. money, not exceeding a 
certain amount, out of any funds of A. that might come into B.’s 
hands: B. accepted, to pay out of any funds of A. that might come 
into. his hands, after deducting all sums that might be due from A. 
to him. Before B. received the funds, a commission of insolvency 
issued against A. under st. 1838, c. 163, and B., after receiving 
them, insisted that he was bound to pay the balance, which was 
due to A., to his assignee: In a suit by C. against B. on his ac- 
ceptance, it was held that the order was prima facie an assign- 
ment of the fund, and that, in the absence of evidence that it was 
without consideration, or was otherwise fraudulent, C. was entitled 
to recover. Bourne v. Cabot, 3 Metcalf, 305. 


- (Of mortgage.) Where a mortgage of goods was made to secure 


payment of money lent, and for which no other security was given, 
and the mortgagee, by writing on the mortgage, assigned ‘all his 
interest in the instrument, and every thing therein contained, and 
authorized the assignee to take all Jegal measures for the recovery 
to his own use and enjoymant of all the assigned premises; it was 
held that the debt for money lent was thereby assigned. Held, 
also, that there was no implied warranty, by the mortgagee, of his 
title to the mortgaged goods. Jones v. Huggeford, 3 Metealf, 515. 


ASSIGNOR AND ASSIGNEE. (Right of assignee of contract 


to 


to sue.) The assignee of a personal contract cannot sue for a 
breach of it in his own name, even though the assignment was 
made with the consent of the defendant; but to give such right 
there must be an express promise by the latter to be responsible to 
the assignee. Jessel v. The Williamsburgh Insurance Com- 
pany, 3 Hill, 88. 


. (Same.) Accordingly, where a fire policy was assigned by the 


insured, and afterward a loss happened: Held, that though the 
transfer was made with the consent of the underwriters pursuant 
to a provision contained in the policy, the assignee could not re- 
cover for the loss in his own name. JO. 


. (Notice to assignee of chose in action.) As between different 


assignees of a chose in action, by express assignment from the 
same person, the one prior in point of time will be protected, 
VOL. I. 22 
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though he have given no notice to either the subsequent assignee 
or the debtor. Muir v. Schenck & Robinson, 3 Hill, 228. 

4. (Same.) In order, however, to secure the rights of the first as- 
signee as between him and the debtor, the latter must be notified ; 
for if he pay the subsequent assignee before notice, such payment 
will be operative as to the first. Jb. 

5. (Same.) Otherwise, if the debtor pay the subsequent assignee 
after notice from the first; in which case the latter may, at his 
election, either sue the debtor upon the original claim, or charge 
the subsequent assignee as for money had and received. Ib. 

6. (Same.) As between the assignor and assignee of a chose in 
action, the contract is complete without any notice to the debtor. 
Ib. 

ASSUMPSIT. (By administrator de bonis non, for funds misap- 
propriated by executor.) An administrator de bonis non, who is 
appointed after the absconding of an executor, is entitled to recover 
from a guardian money which was paid him by the executor, but 
which did not belong to the ward—with interest from the time of 
demanding the money. Stevens v. Goodell, 3 Metcalf, 34. 

2. (Departure from instructions.) M. requested G. by letter to 
effect the sale of a farm owned by the former, for at least $20,000 
—such part of the purchase money as G. should think advisable, 
to be paid in advance, and the residue in instalments “running 
from one to three years”—M. promising in the letter that all G. 
could get over and above the $20,000, should be equally divided 
between them. G. thereupon contracted to sell the farm to W. 
for $39,500—W. to pay $19,500 in advance by conveying to 
M. a house and lot, and the residue in instalments at two, three 
and four years. Upon the contract being delivered to M., he ex- 
pressed his entire approval of it, promising to pay G. by convey- 
ing to him one half of the house and lot. After W. had completely 
executed the contract, however, M. refused to pay G. in any form; 
whereupon he sued M. upon the promise contained in the letter, 
claiming one half the excess of purchase money beyond $20,000: 
Held, that as the sale negotiated by G. varied from the terms 
prescribed by the letter, he could not recover without showing a 
new promise or agreement to pay the sum claimed; and this, 
notwithstanding M. subsequently adopted and executed the sale. 
Gregory v. Mack, 3 Hill, 380. 
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ATTORNEY AT LAW. (Power of.) It is within the power and 
authority of an attorney at law to stay execution upon a judgment 
in consideration of the promise of a third person to pay the debt; 
and such promise is binding, although not made to the creditor 
himself, nor expressly assented to by him at the time. Silvis v. 
Ely, 3 Watts & Sergeant, 420. 

2. (Purchase of title, in dispute by.) An attorney employed to 
support the title of a defendant in an ejectment against that of the 
plaintiff, will not be permitted during the pendency of the action, 
or after judgment rendered in it against his client, but before the 
latter is turned out of possession under the judgment, to purchase 
the title of the plaintiff; and if he does, his client or the assignee 
of his client, may claim the benefit of it in a second action of 
ejectment brought by the latter to recover back the possession of 
the land from the vendee of the attorney; provided he pays or 
tenders before instituting his action, the amount of the money to 
the vendee of the attorney, which the attorney paid and was bound 
to pay for the title so purchased by him. Cleavinger v. Reimar, 
3 Watts & Sergeant, 486. 

AUCTION AND AUCTIONEER. (Each sale at auction distinet 
contract.) Where different lots are sold severally at auction, the 
sale of each is a distinct contract, and the auctioneer’s commission 
accrues upon each complete sale, unless he has contracted with 
the owner for an entire sum as compensation for his whole ser- 
vice. Robinson v. Green, 3 Metcalf, 159. 

BAILMENT. (Liability of warehouseman.) A warehouseman is 
liable for the negligent injury of goods stored with him for hire, 
though it appear that, after the happening of the injury, the goods 
were destroyed without his fault, and that they must have been so 
destroyed even if no damage had previously occurred. Powers 
v. Mitchell, 3 Hill, 545. . 

BANK. (Declarations of cashier.) The declarations of a cashier 
of a bank of his knowledge that certain stock which stood upon 
the books of the bank in the name of a certain individual, was a 
trust fund, invested for the benefit of others, may be given in evi- 
dence, under certain circumstances, to charge the bank with 
knowledge of the fact. Harrisburg Bank v. Tyler, 3 Watts 
& Sergeant, 373. 
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BILLS OF EXCHANGE AND PROMISSORY NOTES. (Ae- 
tion by endorsee.) An endorsee of a promissory note may main- 
tain an action of debt against an endorser; and this, though the 
defendant be not the plaintiff’s immediate endorser. The Onon- 
daga County Bank v. Bates, 3 Hill, 53. 

2. (Sale of collateral security.) W. made a promissory note, 
which, among other things, recited, that he had deposited in the 
hands of the payee certain stock as collateral security, with autho- 
rity to sell the same in case of non-payment. After default in 
payment, the stock was sold at the board of brokers in the city 
of New York for its then market value, which was less than par; 
two days notice of the time and place of sale having been pre- 
viously given to W., who made no objections: Held, in an action 
to recover the balance due on the note, that inasmuch as the latter 
contained no restrictions as to the mode of selling the stock, and 
none could be implied from any established custom proved in the 
case, the sale was properly made at the board of brokers. Wil- 
loughby v. Comstock, President of the Mechanics’ Banking 
Association, 3 Hill, 389. 

3. (Note given on settlement of doubtful claim.) A note given 
upon the settlement of a doubtful claim preferred against the maker, 
will be upheld as founded upon a sufficient consideration, without 
regard to the lega! validity of the claim. Russell v. Cook and 
another, 3 Hill, 504. 

4. (Same.) In such cases it matters not on which side the right 
ultimately turns out to be; the court will not look beyond the com- 
promise. Per Cowen, J. Ib. 

5. (Notice to endorser.) Though the notice be directed to the 
place where the paper is dated, yet if the endorser do not reside 
there, and no inquiry be made to ascertain his residence, he will 
not be liable. Spencer v. The Bank of Salina, 3 Will, 520. 

6. (Due diligence.) And where a notary who had thus mis- 
directed notice to an endorser, testified that he previously made 
ineffectual inquiry of persons in the bar-room of a hotel, and of 
others whom he either met at the post-office or in the street, but 
was unable to give the names of any of them: Held, not evidence 
of due diligence, especially as it appeared that a more thorough 
inquiry would have proved effectual. 6. 
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7. (Want of consideration.) Where a note payable to bearer on 
demand with interest, was shown to have been transferred to the 
plaintiff"some four or five weeks after its date: Held, that it was 
not to be deemed dishonoured at the time of the transfer, so as to 
let in a defence on the ground of want of consideration. Wethey 
v. Andrews and another, 3 Hill, 582. 

8. (Effect of endorsement of guaranty.) A negotiable promissory 
note was transferred by the payee before due, with an endorse- 
ment thereon signed by him and another in these words—* We 
guaranty the payment of the within note:” Held, that the en- 
dorsement, being in legal effect a promissory note, imported a 
consideration, and so was not void within the statute of frauds. 
Manrow v. Durham and Moulthrop, 3 Hill, 584. 

9. (Consideration of guaranty.) Where an absolute guaranty of 
payment is made contemporaneously with the note on which it is 
endorsed, the note itself furnishes a sufficient consideration to 
sustain the guaranty. Per Nelson, C.J. Ib. 

10. (Release of Drawer.) It is no defence to the acceptor of a bill of 
exchange, that the holder has since received another bill from the 
drawer payable at a subsequent date for a part of the amount, and 
given time to him for the balance, though the bill was accepted 
for the accommodation of the drawer, and that was known to the 
holder when he received the bill. 

Nor would a formal release of the drawer, without payment or 
satisfaction, be a defence in such case. White v. Hopkins, 3 
Watts & Sergeant, 99. ‘ 

11. (Evidence). ‘The endorsement of the obligor on a single bill, 
many years after its date, promising to pay at a certain time, is 
evidence to rebut the presumption of payment arising from lapse 
of time, though it would not revive such an instrument after being 
barred by a statutory provision. Postens v. Postens, 3 Watts 
& Sergeant, 127. 

12. (Want of consideration.) In an action of debt upon a sealed 
note it is competent for the defendant to prove that it was given 
for the balance due upon another note, for which he received no 
consideration. Geiger v. Cook, 3 Watts & Sergeant, 266. 

13. (Note under seal is a specialty.) The note of a company, 
though in its form of words strictly negotiable, yet if it be attested 
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by the seal of the corporation, it is a specialty; and in an action 
upon it by the holder, is subject to the defence of a want of con- 
sideration. Hopkins vy. The Rail-road Company, 3 Watis & Ser- 
geant, 410. 

14. (Incompetency of witness.) In an action by the holder against 
the endorser of a negotiable note, the maker is an incompetent 
witness, both on the ground of interest and general policy. Daven- 
port v. Freeman, 3 Watts & Sergeant, 557. 

15. (Substitution of note.) Where a note had been secured by a deed 
of trust, which was taken up by the parties, and a new note given 
with no other alteration than a change of the place of payment, it 
was held not to affect the security of the deed of trust. Whitaker 
v. Dick, 5 Howard, 296. 

16. (Giving time.) Taking a bill of exchange from the principal, as 
a collateral security, with an agreement to apply the proceeds, 
when collected, to the extinguishment of the original debt, is not 
giving time in a manner which binds the parties, and does not 
therefore discharge the sureties. Wade et al. vy. Staunton et al., 
3 Edwards, 631. 

17. (Failure of consideration.) Where a party about to purchase a 
promissory note went to the maker to ascertain if he would be safe 
in so doing, and was answered that the note was good; that there 
was no difficulty about it, and that it would be paid at maturity, 
it was held that, the maker could not set up a failure of considera- 
tion as against an innocent holder, receiving the note upon such 
promise, although the maker was ignorant of such failure of con- 
sideration at the time he gave the assurance of payment. Hamer 
v. Johnston et al., 5 Howard, 698. 

18. (Notice.) Although the general rule is, that when the party to 
be served with notice resides in a different place or city from that 
of the holder, that notice may be sent by mail to the post-office 
nearest the residence of the party entitled to notice—yet that rule 
does not apply to the case of an individual living in the wilderness, 
at a distance of twenty or thirty miles from any post-office. Fish 
v. Jackman, 1 Appleton, 467. 

19. (General guaranty of payment.) A general guaranty of pay- 
ment of a note, without naming any person as the party guaran- 
tied, is a valid instrument, and may be enforced by any one who 
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advances money upon it, declaring upon it as upon a promise to 
himself; but such guaranty is not negotiable, and consequently an 
action can be brought upon it only in the name of the person in 
whose hands it first became available, unless it be written upon the 
note the payment of which it guaranties or is attached thereto; in 
which case it may be treated as an indorsement having the quality 
of negotiability, with the further benefit of waiver of demand and 
notice. M°’Laren v. Watson’s Executors, 26 Wendell, 425. 


BOND. (Excuse of performance of condition.) Where the per- 


formance of the condition of a bond or recognizance has been 
rendered impossible by the act of God, of the law, or of the obli- 
gee, the default is excused. The People v. Bartlett, 3 Hill, 570. 


. (Same.) Accordingly, in debt on a recognizance conditioned 


that R. should personally appear at the next court of general ses- 
sions of the county of L. to answer to an indictment, &c.: Held, 
a good answer to the action, that, intermediate the date of the 
recognizance and the term of the court therein mentioned, R. was 
arrested and committed to jail in another county, where he was 
kept in confinement till after the day of appearance, &c. Jb. 


CARRIER. (Liability of steamboat owners.) The owners of a 


vw 


steamboat who undertake for hire to tow a canal boat and her 
cargo, her master and hands remaining on board and in posses- 
sion, are not common carriers, but only responsible as ordinary 
bailees for hire; and this, though they carry on the towing of boats 
as a business, holding themselves out as ready to engage for all 
who may desire their services. Alexander and others vy. Greene 
and others, 3 Hill, 9. 


. (Liability of.) A common carrier is answerable for the loss of 


a box or parcel, though he be ignorant of the contents, or they be 
ever so valuable, unless he make a special acceptance. But if the 
consignor of goods studiously conceal from the captain of a ship, 
or misrepresent the value or nature of the goods shipped, the ship- 
owner is not liable, if the goods be purloined on the voyage, though 
the wrongdoer would be. Relf v. Rapp, 3 Watts & Ser- 
geant, 21. 


. (Same.) Labelling a box or trunk entrusted to a carrier, ‘as con- 


taining articles of a different nature and value from its real con- 
tents, will dispense with further inquiry as to its contents. Jb. 
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CASE. (Consequential damages.) Every proprietor of land, where 
not restrained by cevenant or by custom, has the entire dominion 
of the soil and space above and below to any extent he may choose 
to occupy it; and in this occupation he may use his land accord- 
ing to his own judgment, without being answerable for the conse- 
quences to an adjoining owner, unless by such occupation he 
either intentionally or for want of reasonable care and diligence 
inflict upon him an injury. Humes and Williams v. Mayor, &c. 
of Knoxville, 1 Humphreys, 403. 

2. (Same.) Where the mayor and aldermen of a town corporation 
procured a street to be excavated and graded, with a view to the 
improvement of the street, and in so doing did as little damage as 
possible, yet the property of certain individuals was injured thereby : 
Held, that the corporate authorities were not responsible for the 
consequences. Ib. 

CHANCERY. (May decree marriage ceremony void.) A court 
of chancery, by virtue of their ordinary equity jurisdiction, may 
decree a marriage ceremony, performed before a justice of the 
peace, or minister of the gospel, null and void, if the consent of 
the parties was not voluntarily given. Clark vy. Field, 3 Wes- 
ton, 460. 

2. (Same.) Where a marriage ceremony was had under a mistake 
of one of the parties, as to its legal effect, and it was not, and was 
not intended to be, followed by co-habitation, without a future pub- 
lic marriage ceremony, and was not consummated, the court of 
chancery decreed it null at the election of one of the parties. Jb. 

3. (Re-sale of mortgaged premises.) A re-sale will be ordered 
where the mortgaged premises have been sold greatly below their 
value, and bought in by the mortgagee, if the mortgagor, or those 
standing in his place, have been misled by the mortgagee, or even 
by a third person, in reference to the foreclosure of the mortgage, 
and in consequence thereof do not attend the sale. Tripp v. 
Cook, 26 Wendell, 143. 

COLLATERAL SECURITY. (Co-surety by payment does not 
acquire benefit of.) Where one of two sureties gives collateral 
security for the payment of the debt for which he is surety, his 
co-surety does not, by paying that debt, become entitled to the 
benefit of that security. Bowditch v. Green, 3 Metcalf, 360. 
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2. (Same.) The holder of collateral security for a debt has no 
authority to transfer that security after the debt is paid: Payment 
of the debt, by whomsoever made, discharges such security. Ib. 

CONDITION. (Alienation of estate not restrained by condition.) 
A testator devised one undivided half of his farm to trustees, for 
the support of his son A., and also directed that a certain part of 
his dwelling-house should be kept solely for A.’s use and benefit. 
He devised the other undivided half of his farm to B. on the-fol- 
lowing conditions: That B. should carry on the whole farm at 
the halves, and pay half the yearly income thereof to the trustees 
or guardian of A. for A.’s sole use; and should furnish A. with 
fuel, and also with a horse and chaise as often as A.’s trustees or 
guardian should think proper, and also attend to his person and 
apartments; and should, if A.’s trustees or guardian should deem 
it advisable to remove him from said house and board him else- 
where, pay one half the income of the whole farm to A.’s trustees 
or guardians, for A.’s sole use and benefit: Held, that the devise 
to B. did not restrain him from alienating, during the life’of A., 
the estate so devised to him; that all said conditions might be per- 
formed by B.’s alienee; and that B. could give a good and perfect 
title to said estate, by conveying the same subject to said con- 
ditions. Simonds y. Simonds, 3 Metcalf, 558. 

CONDITION PRECEDENT. (Open contract.) Where a person 
contracted to labour, for another, for the term of seven months, at 
a given price per month, and before the expiration of the time, 
left his employer’s service, without any justifiable cause; it was 
held, that such person could not recover for the labour he had per- 
formed. Ripley v. Chipman, 3 Weston, 268. 

CONTRACT. (Agreement not to bid at auction.) An agreement 
by two or more persons, that one of them only will bid at an auction 
of property, and will become the purchaser for the benefit of them 
all, is illegal, if it be made for the purpose of preventing competi- 
tion at the biddings and depressing the price of the property below 
the fair market value. Aliter, if the purpose of the agreement 
be to enable each of the parties to become a purchaser, when he 
desires a part of the property offered for sale, and not the whole 
lot; or if the agreement be for any other honest and reasonable 
purpose. Phippen vy. Stickney, Metcalf, 384. 
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2. (Fraudulent.) A contract, which is fraudulent as to creditors, 
by reason of the statute of 13 Elizabeth, is binding upon the par- 
ties themselves, and the one may use it against the other for any 
purpose whatever. Sherk v. Eindress, 3 Watts & Sergeant, 255. 

3. (Failure of consideration.) A plaintiff in ejectment cannot re- 
cover upon a legal title obtained from the defendant, in pursuance 
of a contract, the consideration of which had entirely failed; and 
which, if the title had not been actually made, it would have been 
against common justice to enforce. Bishop v. Reed, 3 Watts & 
Sergeant, 261. 

4. (Evidence.) If parties to a contract for the delivery of materials, 
specify by whom the measurement of them shall be made, such 
measurement, if it can be obtained, must be resorted to as the evi- 
dence to govern the parties; it is error to refer it to a jury to 
ascertain the quantity of materials delivered from al! the evidence 
given on the subject. Leebrick v. Lyter, 3 Watts & Ser- 
geant, 365. 

5. (Written contract rescinded by parol.) A written contract for 
the purchase and sale of land may be rescinded by a subsequent 
parol agreement of the parties, so that the vendee cannot after- 
wards enforce a specific performance of the contract by an action. 
of ejectment against a subsequent purchaser from the vendor. 
Boyce v. M’Culloch, 3 Watts & Sergeant, 429. 

6. (Rescission of.) Where at the time of making the contract of 
sale the land was encumbered, but the vendor removed it before 
the vendee was damnified, a rescission was refused in chancery. 
Davidson vy. Moss, 5 Howard, 673. 

7. (Usage.) Where a note is made payable at a bank, the usage 
and custom of the bank are a part of the contract in relation to 
demand, protest, &c. Planters’ Bank vy. Markham, 5 Howard, 
397. 

8. (Statute of frauds.) The statute of frauds does not apply to ver- 
bal contracts for the manufacture and delivery of articles. Hight 
v. Ripley, 1 Appleton, 137. 

9. (Same.) If the article exist at the time in the condition in which 
it is to be delivered, it should be regarded as a contract of sale— 
but if labour and skill are to be applied to existing materials—it 
is a contract for the manufacture of those articles to which such 
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labour and skill are to be applied—and such contract is not within 
the statute of frauds. Ib. , 

10. (Defence of fraud may be waived.) Fraud does not render 
contracts void, except at the option of the party defrauded; and if 
the party defrauded in the sale of goods by false pretences. would 
rescind the contract, and reclaim the goods, he should offer to 
the purchaser the notes taken on the sale or have them ready at 
the trial—It is too late to make the offer after the verdict has 
been rendered. Ayers v, Hewett, 1 Appleton, 281. 

11. (Guaranty not assignable.) The contract of guaranty is in 
its nature special, and not negotiable; and no suit can be main- 
tained upon a guaranty except by the party with whom this con- 
tract is made. Springer vy. Hutchinson, 1 Appleton, 359. 

CORPORATION. (Action for negligence against.) An action 
on the case may be maintained against a private corporation for 
an injury resulting from their negligence. The Rector, &e., of 
the Church of the Ascension vy. Buckhart, 3 Hill, 193. 

2. (Same.) Accordingly, where the walls of a church edifice be- 
longing to a religious corporation were negligently permitted to 
stand after the rest of the building had been destroyed by fire, 
and a part of the wall afterwards fell upon a person while passing 
along the street: Held, that the corporation were liable to respond 
in damages for the injury. Jb. 

3. (Responsibility of public officer.) If a public officer authorize 
the doing of an act beyond the scope of his authority, or if he be 
guilty of negligence or malfeasance in the discharge of duties to 
be performed by himself, he will be held responsible. Bailey and 
others v. The Mayor, &c., of the City of New York, 3 Hill, 531. 

4. (Authority.) Where the treasurer of a corporation was authorized 
by vote to hire money on such terms and conditions as he might 
think most coducive to the interests of the company to meet cer-' 
tain acceptances by the defendant of the drafts of the company 
on him—it was held, that by this vote authority to raise money 
was given, and to indorse drafts drawn by himself to accomplish 
that object; and that the acceptance of such draft by the defendant, 
one of the directors, who was present at the meeting when such 
vote was passed, and who was thereby to be benefited, precluded 
him from disputing the authority of the corporation to pass such 
vote. Belknap v. Davis, 1 Appleton, 455. 
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COVENANT. (Action for breach of covenant by assignee.) A 
covenant in a deed, that the land thereby conveyed is free from 
all incumbrances, does not run with the land, and an action for 
the breach thereof cannot be maintained by an assignee of the 
grantee. Clark v. Swift,.3 Metcalf, 390. 

2. (When broken.) If there be an incumbrance on land at the time 
when it is conveyed with a covenant against incumbrances, the 
covenant is broken as soon as it is made, a cause of action imme- 
diately accrues to the grantee, and unless the action is commenced 
within twenty years from that time, it is barred by the statute of 
limitations.—Rev. Sts. c. 120,§7. Ib. 

3. (Passes by grant of equity of redemption.) A grant, by a mort- 
gagor, of his equity of redemption, with covenants of warranty, 
&c., is so far a conveyance of the land, that the covenants real 
are annexed to it and pass with it to the grantee and his assigns. 
White v. Whitney, 3 Metcalf, 81. 

4. (Entry of mortgagee is an ouster.) The entry of a mortgagee, 
in the presence of witnesses, for condition broken, and for the 
purpose of foreclosure, pursuant to the Rev. Sts. c. 107, is such 
an ouster of him who holds the land under covenant of warranty, 
as entitles him to an action for breach of such covenant. Ib. 

5. (Rule of damages.) Where land that is subject to a mortgage, 
is conveyed with a covenant of warranty, and the grantee is ousted 
by the mortgagee, the rule of damages, upon a suit on the cove- 
nant, is the value of the estate at the time of the ouster, unless 
that value exceeds the amount due on the mortgage; but if it 
exceed that amount, then that amount is the measure of damages. 
Ib. 

6. (Of seisin, when broken.) A covenant of seisin is broken the 
moment it is made, if the grantor then have no title; and a right 
of action immediately accrues to the grantee. M’Carty v. Leg- 
gett, 3 Hill, 134. 

7. (Same.) In such action, evidence that the grantor, since the 
conveyance and before suit brought, acquired a good title, is not 
admissible in bar of the plaintiff’s right of recovery. Ib. 

8. (Effect of former recovery.) In covenant for instalments of 
money, former recovery between the same parties on the same 
instrument is not a bar, where breaches for the instalments now 
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demanded were not specifically assigned in the former suit; and 
evidence is admissible to show that the instalments now demanded 
had not fallen due, and were not included in the former recovery. 

It is otherwise where the former claim was entire, and for a 
sum of money in solido. Sterner v. Gower, 3 Watts & Ser- 
geant, 136. 

9. (Mutual and independent.) A. and B. purchased an estate which 
was encumbered by liens to the whole amount of the purchase 
money: cach entered into a separate covenant to the other to pay 
one-half of these liens, specifying which each was to pay: B. failed 
to pay, by reason of which the property was sold by the sheriff, 
and purchased by A.: Held, that the covenants were mutual and 
independent, and that A.’s right of action against B. was not af- 
fected by the fact that he had not paid the entire amount which he 
had covenanted to pay; nor by the fact that B. had not covenanted 
to pay the whole amount of the lien upon which the property was 
sold, a part of it having been excluded by mistake in the calcula- 
tion: and that the measure of damages in such case was the dif- 
ference between what A. paid for the whole property, and what he 
and his co-vendee had agreed to give for it. Bredin y. Agnew, 
3 Watts & Sergeant, 300. 

CRIMINAL LAW. (Receiving stolen goods.) A man may be 
convicted of stealing his own goods; e. g., where he secretly and 
fraudulently takes them from his bailee, so as to bring a charge 
upon the latter. Per Cowen, J. The People y. Wiley, 3 Hill, 
194. 

2. (Same.) And if the goods have been stolen from the bailee by 
another, the owner may render himself criminally responsible by 
fraudulently receiving them from the thief. Jb. 

3. (Same.) On the trial of an indictment for receiving stolen goods, 
the prisoner offered to show that, during the week previous to the 
receipt, he declared publicly his expectation of obtaining the goods: 
Held inadmissible, as being irrelevant not only, but a naked decla- 
ration of the prisoner in his own favour. Ib. 

4. (Same.) On the trial of an indictment for receiving stolen goods, 
which misdescribed a part of the goods, but contained a sufficient 
description of the residue, the jury were instructed by the court 
that there was no misdescription whatever; and a general verdict 
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of guilty was rendered: Held, that the erroneous instruction con- 
stituted no ground for a new trial, inasmuch as it appeared by the 
bill of exceptions that the question of the defendant’s guilt was 
identical in respect to the whole of the goods; he having received 
them, if at all, from the same person, by a single act. Ib. 
DAMAGES. (Rule of,in covenant.) The rule of damages, on the 
covenant of warranty, is not only the value of the land, but the 
legal cost and necessary expenses of an action of ejectment brought 
by plaintiff to recover the land. Pitkin v. Leavitt, 3 Weston, 379. 

DEBTOR AND CREDITOR. (Secret trust.) It is a well settled 
principle, that a debtor has the right to give a preference among 
his creditors; but if, in the deed of assignment, he secures any 
advantage or contract to himself, this provision invalidates the 
deed. And the leaving of property in the hands of the debtor, or 
in his possession, raises the presumption in law, that there exists 
a secret understanding and a secret trust; and so far as the rights 
of creditors are affected, the deed is void. Anderson et al. v. 
Fuller et al., 1 M’Mullan, 27. 

DEED. (When estate vests.) Ifa grantor, at the time of his giv- 
ing directions for the making of a deed, and after the deed is 
drawn and presented to him, directs and intends, that from and after 
its execution it shall be taken and retained by the scrivener until 
after the grantor’s death, and then be delivered to the grantee— 
and he thereupon executes the deed, pursuant to such intent, and 
then, without changing his purpose, delivers it to the scrivener to 
be attested and acknowledged, and to be retained by him without 
any further act of the grantor; and the deed is attested and ac- 
knowledged, and is retained by the scrivener until afler the 
grantor’s death, and is then delivered to the grantee—the estate 
vests in the grantee from the time of the execution of the deed. 
Foster v. Mansfield, 3 Metcalf, 412. 

. (Fraud in the consideration of.) A party to a deed of lands 
cannot impeach it at law, on the ground of fraud as to the con- 
sideration ; though otherwise where the fraud relates to the 
execution. Osterhout vy. Shoemaker and another, 3 Hill, 513. 

3. (Same.) If a conveyance, originally void on account of fraud, 

be subsequently acknowledged by the grantor before a proper 
officer, and left with the grantee, this will be equivalent to a re- 
delivery, and give it effect from that time. Jb. 
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4. (Escrow.) <A deed of land signed and sealed by the grantor, but 
not delivered during his life either as an escrow or otherwise, 
passes no title. Ib. 

5. (Quantity of interest.) Conveyance of land to the grantor’s 
daughter E. M. and the heirs of her body, legally begotten or to 
be begotten, who shall survive said E. M., to be divided equally 
amongst them, or to such issue of such, the grandchildren of the 
grantor, who may survive their respective parents, to be appor- 
tioned and divided by stocks and not by heads; however, the issue 
of each stock to divide the parents’ portion, share and share alike; 
habendum to the said E. M. during her natural life, and after- 
wards to her issue as above described and conditioned, to the only 
proper use of the said E. M. and her issue as aforesaid, their and 
each of their heirs and assigns, in the proportions and manner 
aforesaid for ever. E. M. had two daughters, who died in her life- 
time, leaving, each of them, eight children surviving E. M.: Held, 
that E. M. took an estate for life, and each of the children took 
one-sixteenth in fee simple. Moss v. Sheldon, 3 Watts & Ser- 
geant, 160. 

6. (Intent.) The intent of a grantor, when legal, is a governing 
principle in the construction of his deed; and if it be clearly ex- 
pressed by the terms of the deed itself, no extraneous facts or cir- 
cumstances will be admitted to alter or change it. Means v. The 
Presbyterian Church, 3 Watts & Sergeant, 303. - 

7. (Reservation.) B., seised in fee of a tract of land, subject to an 
outstanding title to one-half of all iron ore found on the premises, 
conveyed the same to H., in fee, *‘ excepting and reserving to the 
said B., his heirs and assigns, the one-half of all iron ore found 
on the premises:” Held, to be a reservation to the grantor him- 
self of that half of the ore which was vested in him, and not a 
mere notice or reservation of the other half which was outstanding. 
Baker v. M’ Dowell, 3 Watts & Sergeant, 358. 

8. (Reference.) An insolvent debtor may prefer any of his bona 
fide creditors, by a deed of real estate, duly executed and delivered 
to a third person, in trust, to be delivered to the grantee, at the 
decease of the grantor, unless he shall otherwise direct, during 
his life time. Morse et al. y. Slason et al., 3 Weston, 296. 

9. (Same.) If no subsequent direction be given, in such case the 
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deed, upon the decease of the grantor, takes effect from the first 
delivery. Ib. 

DEVISE. (E£lection.) J.S., by his will, devised his real estate 
to his executors to be sold, and the proceeds thereof to be divided 
among his children, two of whom were married women. The 
legatees, together with the husbands of those who were married, 
entered into a written agreement that the land should not be sold, 
but “that each heir and devisee to hold land in proportion to the 
sum bequeathed them,” and allotting to each legatee, by name, a 
particular part of the land: Held, that this was an election to 
take land instead of money, by which the fee-simple was vested 
in the legatee and not in her husband. Hannah v. Swarner, 3 
Watts & Sergeant, 223. 

2. (Creation of a trust.) A bequest to A. of “all the residue and 
remainder of my estate, of whatsoever kinds the same may be, 
subject to the maintenance of my son J., during his natural life,” 
that residue consisting of personal estate, creates a trust for the 
benefit of J., and makes A. the trustee. Pierce v. M’ Keehan, 3 
Watts & Sergeant, 280. 

3. (Of an estate in fee.) My wife E. shall have all what I have, 
both real and moveable property, in her possession, to do and act 
as she thinks good and proper; all shall be let in her power, 
that is into the hands of my wife:” Held, to create an estate in 
fee in the lands of which the testator died seised. Dice v. Shef- 
fer, 3 Watts & Sergeant, 419. 

DISSEISIN. (Notice of adverse possession.) The making of a 
fence on wild land, by felling trees and lapping them together, is 
not sufficient to warrant a jury in presuming that the owner of the 
land had notice of such fence; nor does it amount to a disseisin 
of such owner. Coburn v. Hollis, 3 Metcalf, 125. 

2. (By entry under deed of one tenant in common.) If one tenant 
in common of land executes a deed of the entire estate, and the 
grantee causes the deed to be recorded, and enters into possession, 
claiming title to the entirety, and openly exercises acts of owner- 
ship, it is a disseisin of the co-tenants, and they cannot subse- 
quently pass their portion of the estate by a deed to a third per- 
son. Parker v. Proprietors of Locks & Canals, 3 Metcalf, 91. 

3. (Estoppel to set up a title by.) Where part of several tenants in 








DIGEST OF AMERICAN CASES. 185 








common of land convey their shares thereof by deeds to A., who 

afterwards executes to B. a deed of the whole estate, and B. enters 

claiming the whole, and disseises the co-tenants, and then conveys 
the whole estate to C., who also enters claiming the whole, and 

the co-tenants then make a deed of their shares of the land to D., 

and he impleads C. in a writ of entry, C. is not estopped, by the 

deeds to A., to set up a title by disseisin. Jb. 

DOWER. (Chancery practice.) Where a widow filed her bill 
charging her deceased husband with selling and conveying his 
land with intent to defraud her of her dower, and praying dower 
and damages for the detention thereof, and the chancellor submitted 
both the validity of the deed and the quantum of damages to a 
jury: Held, that the submission of the matter of damages to the 
jury was not in accordance with chancery practice. The validity 
of the deed being settled by the verdict of the jury, the court should 
give relief by assigning dower and taking all proper accounts 
between the parties. London v. London, 1 Humphreys, 1. 

- (Conveyances to children, not in fraud of.) Conveyances of 
real estate by deeds of gift to children are not fraudulent against 
a wife’s right of dower, because not founded upon a valuable con- 
sideration. To render them fraudulent and void, there must be 
an actual specific intent to defraud in the making of such convey- 
ances. M’Intosh v. Ladd, 1 Humphreys, 459. 

. (Right of.) Proof that two persons jointly and equally built two 
houses in a block—that they divided by parcl—that cach occupied, 
sold, and received the proceeds arising from the sale of the house 
to him belonging, is not sufficient to prove such sole seisin as to 
enable a widow to recover dower in the house assigned to her 
husband. Hamblin v. Bank of Cumberland, 1 Appleton, 66. 

EJECTMENT. (Competency of witness.) A grantor with cove- 

nant of general warranty is not a competent witness in an action 

of ejectment, in which the outstanding title granted by him is set 

up as a defence. Goodman v. Losey, 3 Watts & Sergeant, 526. 

ENDORSERS. (Notice.) When dead, notice must be given to 

his personal representative. Planters’ Bank v. White, 2 Hum- 

phreys, 112. 

ESTOPPEL BY DEED. (Between grantee and grantor in fee 

simple.) Where one in possession of lands under a devise in fee 
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to himself, purchased and took a deed from another who pretended 
to have an adverse title: Held, that neither the grantee nor his 
successors were estopped from disputing the validity of the title 
thus purchased. Osterhout vy. Shoemaker and another, 3 Hill, 
513. 


2. (Same.) The principle of the rule by which a tenant is estopped 


from questioning the title of his landlord, does not apply as between 
a grantee in fee simple and his grantor. Ib. 


3. (Same.) There is no such estoppel except where the occupant is 


4. 


under an obligation, express or implied, to restore the possession 
at some time or in some event. Per Bronson, J. Ib. 

( Of devisees.) Where executors having power to sell and convey 
real estate, do sell and convey by deed with covenant of warranty, 
such covenant of warranty estops the devisees of the testator 
from setting up and asserting an outstanding title against the 
vendee of the executors. Robertson vy. Gaines, 2 Humphreys, 367. 


EVIDENCE. (Books of account.) Books of account were pro- 


iw) 


posed to be introduced as evidence for a specified purpose, with 
the express qualification that the adverse party should be prohi- 
bited from using them to prove other matters which they were 
equally competent to establish: Held, not receivable under these 
restrictions, but, if introduced, they must come in as evidence 
generally. Winants v. Sherman, 3 Hill, 74. 


. (General reputation.) General reputation is not admissible for 


the purpose of proving that one prosecuting as endorsee of a bill 
of exchange, is in fact the general agent of the drawer. Henschel 
v. J. R. & H. Mahler, 3 Hill, 132. 


. (Confessions.) Where one on the trial of a cause resorts to the 


confessions of his adversary, the evidence thus called out becomes 
the property of both parties; and neither will be allowed to have 
it stricken from the case without the consent of the other. Vibbard 
v. Staats, 3 Hill, 144. 


. (Same.) A party who has proved the confessions of his adver- 


sary, cannot, by afterward waiving such proof, preclude the latter 
from giving evidence to show what further was said by him at the 
same time on the same subject. Semble; per Bronson J. Ib. 


. (Same.)' Where a confession is obtained by a promise to put 


an end toa prosecution, such confession is inadmissible as evidence. 
Boyd v. The State, 2 Humphreys, 37. 
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6. (Same.) When the proof is manifest and direct that a confession 
is obtained by the hope of advantage, it is the duty of the court 
to exclude such confession. It is erroneous to leave it to the jury 
to say whether the confession was or was not improperly obtained. 
Ib. 

7. (Parol rescission of contract.) A parol rescission of a written 
contract may be set up in equity in bar of an application for a 
specific performance; such parol rescission must, however, be 
clearly and satisfactorily made out in proof and the terms of it 
fully complied with and executed. Walker v. Wheatley, 2 Hum- 
phreys, 119. 

8. (Parol.) In an action on a note, parol evidence that it was 
given for the price of goods sold, and that, at the time of the sale, 
the plaintiff made a promise to the defendant in respect to the 
goods, which has been violated, is not objectionable as tending to 
alter, modify or impeach the note. Batterman v. Pierce and 
another, 3 Hill, 171. 

9. (Same.) It is not competent to give parol evidence of the con- 
tents of a written paper without first giving positive proof of its 
destruction, or of a diligent search by which its loss has been 
ascertained. Parks v. Dunkle, 3 Watts & Sergeant, 291. 

10. (General character.) Where a witness is sought to be impeached 
on the ground of his bad character, and the persons called for that 
purpose testify that they are acquainted with his general charac- 
ter, they may then be asked whether, from such general character, 
they would believe the witness on oath; and this, though they 
expressly disclaim all knowledge of the witness’s character for 
truth and veracity. Johnson v. The People, 3 Hill, 178. 

11. (Evidence of sale.) Where F., who had been in possession of a 
store of goods for several years, absconded, leaving his clerk, a 
minor, in possession, who afterwards purchased an additional 
stock of goods, and continued the business in his own name for 
two or three months: Held, not sufficient evidence of title in the 
clerk, as against F.’s creditors; no actual sale or assignment by 
F. being shown. Batchellor v. Schuyler, 3 Hill, 386. 

12. (Admissibility of confessions.) On the trial of an indictment 
for larceny it appeared, that the owner of the goods, on the pri- 
soner’s expressing contrition for the offence, promised not to prose- 
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cute him; but the officer, whom they soon met, told them the 
matter could not be settled and immediately arrested the prisoner: 
Held, that the prisoner’s confessions, made afterwards, were ad- 
missible in evidence against him, notwithstanding the previous 
promise of the owner. Ward v. The People, 3 Hill, 395. 

13. (Admission of copy.) A nominal plaintiff in a suit having dis- 
claimed and being in an adverse position, was notified to produce 
a bond of indemnity given to him by the person who had used his 
name in the suit; he admitted in court that he had burnt it: held, 
a copy was admissible in evidence. Shortz v. Unangst, 3 Watts 
& Sergeant, 45. 

14. (Declarations of grantor.) Declarations of the grantor, after 
parting with his title, are not evidence to support or impeach it in 
the hands of the grantee, but if part of a conversation is given by 
one party, the other may inquire into the whole. Postens v. Pos- 
tens, 3 Watts & Sergeant, 127. 

15. (Res geste.) Declarations, part of the res gest, are evidence to 
show the relations of parties towards each other. Jb. 

16. (Consideration.) In an issue involving the validity of a release 
of dower, in which the want of sufficient consideration is alleged 
to be an evidence of its invalidity, the value of the estate is legal 
and material evidence. Parks v. Dunkle, 3 Watts & Sergeant, 
291. 

17. (Admissions of grantor.) The admissions of a grantor, who is 
still living, made while holding the land, and having title of re- 
cord thereto, unless in relation to the extent and character of his 
possession, cannot be admitted against the grantee, to defeat the 
title. Carpenter, adm’r. v. Hollister et al., 3 Weston, 552. 

18. (Recital in a deed.) Where one attempts to derive title to land 
through the heirs of a former proprietor, the fact of heirship can- 
not be shown by a recital in the deed, if of recent date. Potter 
v. Washburn, 3 Weston, 558. 

EXECUTION. (Effect of levy by relation.) An execution was 
delivered to an officer, with directions to levy it on the judgment 
debtor’s real estate. The officer, without entering on the land, 
immediately made a memorandum on a separate paper (noting the 
day and hour), that he then took the land in execution; he after- 
wards caused the land to be set off by appraisement, according to 
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law, and dated his return on the execution as of the day and hour 
when he made said memorandum; and set forth in the return that 
he then seized the land, &c.: Held, that the return was not false, 
and that the levy took effect, by relation, from the time when such 
memorandum was made. Hall v. Crocker, 3 Metcalf, 245. 

EXECUTOR AND ADMINISTRATOR. (Assets received by a 
foreign executor, how administered.) The assets, received by a 
foreign executor or administrator in the state where the testator 
resided, are to be administered in that state; and though such 
executor takes administration here on the testator’s estate within 
this commonwealth, yet he is not held, by reason of such assets, 
to pay debts due to his testator’s creditors here, although he has 
paid all the debts which the testator owed elsewhere, and has a 
sufficient balance in his hands to pay the debts due here. Fay, 
Judge, &§c. v. Haven, 3 Metcalf, 109. 

2. (Place of principal administration.) Where a foreign executor 
or administrator takes administration here on the testator’s estate 
within this commonwealth, which consists of intestate real estate 
only, and he applies for license to sell it for payment of debts due 
to the testator’s creditors here, and the court refuses to grant the 
license, such creditors have no claim on the administrator here for 
payment, but must resort therefor to the place of principal admin- 
istration. Jb. 

3. (Power of one of several executors.) Where there are several 
executors, one has the entire power of the whcle to dispose of 
property which they take qua executors, and the act of one alone 
is effectual; but not so of trustees: they have but a joint interest 
and must act together in a sale, receipt or release. Hertell v. 
Van Beuren, 3 Edwards, 20. 

4. (Power to sell.) Testator gave the income of two-thirds of his 
real and personal estate to his two daughters for life, and the fee 
to their issue, and the fee of the other third to his grandsons to 
take at twenty-one, with the benefit of the income by way of 
maintenance. And “ for the more easy and equal division of the 
estate,” he empowered his executors to sell any part of his 
estate. Ib. 

5. (Capacity.) The two acting executors sold a freehold property 
and took back a mortgage, in their joint names as executors, for 
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part of the purchase money. One of them, prior to the amount 
being wanted for distribution, sold and assigned the bond and 
mortgage to a purchaser, and then misapplied the money and 
failed: Held, that these executors took the bond and mortgage 
as trustees and not in their capacity of executors qua executors ; 
and that the assignment by one was not sufficient to vest the 
right to these securities in the purchaser; and he was decreed to 
give them up for the cestuis que trust. Ib. 

6. (Trustee.) Where a person, administrator cum test. ann., 
assumes to act as the trustee of the real estate under the will, 
those parties interested in the property may consider him, not 
only as a wrongdoer in possession, but as a trustee, and charge 
him with neglect, have him removed, and a proper trustee appoint- 
ed. Le Fort v. Delafield, 3 Edwards, 32. 

7. (Testamentary guardian.) Where a testator appointed A. his 
executor and the testamentary guardian of his children, with 
power to sell property for payment of debts, to give property to 
the legatees as they should come of age or marry, and to keep the 
balance of the property together and cultivate the farm for the 
support of the widow and children till the youngest came of age: 
Held, that after the payment of some legacies and the placing the 
property on the farm, A. held the property as testamentary guar- 
dian and not as executor. Drane v. Bayliss, 1 Humphreys, 174. 

8. (Power of.) The general principle of the common law is, that a 
mere naked power to sell, not coupled with an interest, given to 
several persons, must be executed by all, and does not survive. 
But when it is coupled with an interest, it may be executed by the 
survivor. Robertson vy. Gaines, 2 Humphreys, 367. 

9. (Same.) A direction in a will to executors to raise money out of 
real estate for the benefit of creditors, without specifying how it 
was to be raised, conferred the power to sell such real estate for 
such purpose. Jb. 

10. (Liability of persons acting in fiduciary capacity.) Guardians, 
executors, administrators, trustees, and all persons acting in a fidu- 
ciary capacity, are bound and liable for the solvency of securities, 
which they take for money due their wards, or their testators’ or 
intestates’ estates, or their cestui que trust, as the case may be, 
or for any negligence in collecting money, where the party is 
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likely to become insolvent. A party acting in a fiduciary capacity, 
is expected to use the same care and management, that a pru- 
dent man would exercise over his own affairs. Glover v. Glover, 
1 M’Mullan, 153. 

11. (Interest.) When heirs are of full age, and the executor or ad- 
ministrator of the estate, (to which they are entitled as distribu- 
tees,) gives them notice that he is ready to pay over to them, at 
any time, the fund that is in his hands, and he did not make inte- 
rest by the fund, he will not be held responsible for interest. But 
he must prove the fact, that he gave such notice, and that he was 
ready, and offered to pay the principal sum when called on for it. 
M’ Alister vy. Brice, 1 M’Mullan, 275. 

12. (Sureties.) A bill will lie in the court of equity, for an account, 
as well against the sureties to an administration bond, as against 
the administrator; and the court will entertain jurisdiction of the 
case, where the sureties to the administration bond are joined 
with the principal. M’Bee v. Crocker, 1 M’Mullan, 485. 

13. (Liability.) Where an administrator has in his hands the bal- 
ance of an estate, and is, afterwards, appointed the guardian of 
infants, entitled to the estate, he will be chargeable as guardian, 
and the sureties to his guardianship bond will be liable for any 
deficit to the ward. So, also, if the guardian, before his appoint- 
ment as guardian, has received a sum of money belonging to his 
wards, or in any other capacity be indebted to himself, as guar- 
dian, (being unable to sue himself,) the debt shall be presumed to 
be paid, and he and his sureties will be liable. O’Neall v. Her- 
bert, 1 M’Mullan, 495. 

FRAUDS, STATUTE OF. (Contract varied by parol.) The 
terms of a written contract for the sale of goods may be varied by 
a subsequent parol contract, though the original contract falls 
within the operation of the statute of frauds. Cummings v. Ar- 
nold, 3 Metcalf, 486. 

2. (Fraudulent concealment.) Where the complainant was de- 
frauded in the sale of his land by the misrepresentations of 
defendant as to quality and quantity of land, and more than 
seven years elapsed before he discovered the fraud: Held, that 
the statute barred complainant’s bill for rescission, there having 
been no fraudulent concealment of any facts which he might not 
at any time have ascertained. Peck v. Bullard, 2 Humphreys, 41: 
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3. (Conditional sale.) Where goods were delivered under a con- 
tract of sale, with a condition made at the time of sale that a note 
for the purchase-money should be given with an endorser: Held, 
that no title to the goods passed till the note with an endorser 
was given according to the contract, and that the goods were 
subject to be attached in equity by the owners, in the hands of a 
trustee to whom they had been subsequently conveyed. Saunders 
& Martin vy. Turbeville, et al., 2 Humphreys, 272. 

FRAUDULENT CONVEYANCE. (When purged.) A convey- 
ance of real estate, originally fraudulent against creditors, may be 
purged of the fraud by matter ex post facto, whereby the fraudu- 
lent intent is abandoned and the conveyance confirmed for a good 
and adequate consideration, bona fide. There is no distinction, in 
this respect, between conveyances originally fraudulent against 
creditors, and fraudulent against subsequent purchasers; both are 
voidable only, and not absolutely void. Oriental Bank v. Haskins, 
3 Metcalf, 332. 

2. (Security for separate debt.) It is fraudulent to receive from one 
partner, for his own separate debt, the security of the firm, unless 
he has authority from the other partners to that effect, or unless 
the creditor has reasonable and probable cause, from the conduct 
of the firm, to believe that such authority has been given. Mil- 
ler v. Richardson, 2 Iredell, 250. 

GIFT. (To married woman.) A gift toa married woman, whether 
by her husband or other person and with or without the interven- 
tion of a trustee, will, in equity, be protected when made in good 
faith and where the rights of creditors are not affected. Neufville 
v. Thompson, 3 Edwards, 92. 

2. (Implied trust.) Where a person makes a purchase and advances 
the consideration, the property is prima facie his own, although 
the title is taken in a third person’s name; but this presumption 
or implied trust may be repelled and the onus to that effect is on 
the grantee named in the deed, provided he is a stranger; but not 
so, where the grantee is a wife or child. Astreen v. Flanagan, 
3 Edwards, 279. 

GUARANTY. (Notice of acceptance.) A guarantor is entitled 
to notice of the acceptance of his guaranty. An acknowledgment 
by the defendant of his liability, and his promise to pay, super- 
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sedes the necessity of any further evidence of notice. Peck v. 
Barney, 3 Weston, 93. 

HABEAS CORPUS. (Costs.) It is no objection to the relator’s 
right to proceed on a habeas corpus ad subjiciendum, that the 
costs of a former habeas corpus in the same matter remain unpaid. 
The People ex rel. Barry v. Mercein, 3 Hill, 399. 

2. (By a father for detention of a child.) Where a wife, who had 
voluntarily deserted her husband, lived with M. her father, and, 
with his countenance and consent, withheld from her husband the 
custody of one of their children: Held, that a habeas corpus lay 
against M. to inquire into the cause of the detention, he being.a 
party to the wrong. Jb. 

3. (Same.) A father whose infant child is illegally detained from 
him, may properly apply for a habeas corpus in his own right, 
without the privity of the child. Jb. 

HOMICIDE. If A., from previous angry feelings, on meeting with 
B., strikes him with a whip, with the view of inducing B. to draw 
a pistol, or believing he will do so, in resentment of the insult, 
and determines, if he does so, to shoot B. as soon as he draws, 
and B. does draw, and A. immediately shoots and kills B., this is 
murder. State v. Martin, 2 Iredell, 101. 

HUSBAND AND WIFE. (Separate estate.) A husband and wife 
may have separate interests in the same real property ; though for 
many purposes they are regarded in law as one person. Cooper 
and wife v. Whitney, 3 Hill, 95. 

2. (Same.) If, after a conveyance to a wife of an equity of redemp- 
tion, she and her husband take possession of the mortgaged pre- 
mises, and the husband become the assignee of the mortgage, this 
is not such a union of the equitable and legal interest in the same 
person as renders the doctrine of merger applicable; but the wife 
will be regarded as holding under the mortgagor, and the husband 
under the mortgagee. Semble. Ib. 

3. (Right to infant children.) As between husband and wife, the 
claim of the former to the custody of their infant children is, in 
general, paramount, and will be enforced. The People ex rel. 
Barry v. Mercein, 3 Hill, 399. 

4. (Delegation of right.) Where an instrument was executed be- 
tween a husband, his wife and her father, by which the former 
VOL. I. 25 
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covenanted that he would leave with his wife their infant child 
until a specified period, and afterwards relinquish to her all his 
right to the child, provided she required it: Held, that the instru- 
ment was void as an agreement, and revocable as a delegation of 
power. Jb. 

5. (Legacy reduced into possession.) A husband, who takes the 
bond of an executor for the legacy of his wife, and obtains a judg- 
ment upon it, thereby reduces it into possession, so that upon his 
death it will go to his personal representatives. Stewart’s Appeal, 
8 Watts & Sergeant, 476. 

6. (Trust.) If partition be made between tenants in common, who 
are femes covert, and mutual releases be executed to the husbands, 
they do not vest absolute estates in them, but only in trust for their 
wives. But if such releases do not recite the partition, but a 
moneyed consideration only, a purchaser without notice would 
take an absolute estate. Weeks v. Haas, 3 Watts & Ser- 
geant, 520. 

7. (Husband not bound to support children of former marriage.) 
A husband is not bound to maintain the children of his wife by a 
former marriage; and a debt accrues for board and money paid. 
A mere declaration proved to have been made by him that he did 
not intend to charge them, will not destroy his right. And the 
court, in a cause, can order the amount to be paid directly to 
him, without its passing into the hands of an administrator, pro- 
vided all debts of the deceased father have been paid. Elliott v. 
Lewis, 3 Edwards, 40. 

INFANT. (Action of ejectment against.) An action of ejectment 
may be maintained against an infant. M’Coon and another v. 
Smith, 3 Hill, 147. 

2. (Admissions of.) The capacity of an infant to do an act for 
which the law renders him liable, pre-supposes his ability to con- 
fess it; and hence, in ejectment against him, after the plaintiff has 
shown title, the infant’s entry may be established by his admis- 
sions. Per Cowen, J. Ib. 

3. (Same.) But, in ejectment against an infant, though he had 
acknowledged he occupied the premises under the plaintiff, and it 
was shown, moreover, that he had given his note for the rent: 
Held, nevertheless, that he was not estopped from setting up a title 
in himself adverse to the plaintiff. Jb. 
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7. 


- (Same.) The admissions of an infant are competent evidence 


against him both in civil and criminal cases, where they relate to 
a matter for which the law holds him accountable. Haile v. 
Lillie, by his next friend, &e., 3 Hill, 149. 


- (Same.) And where, in assumpsit by an infant for work and 


labour, he gives evidence tending to show a settlement between 
the defendant and himself, his admission that no settlement took 
place is competent evidence against him. Jb. 


. (Asking for equity must do equity.) Where a party, on arriving 


at age, claims the restoration of property parted with while a 
minor, he must restore, on his part, what he may have received ; 
asking for equity he must do equity. Hillyer v. Bennett, 3 
Edwards, 222. 

(Recognizance by.) The recognizance of an infant is not void, 
but voidable. Patchin v. Cromach, 3 Weston, 330. 


INJUNCTION. (To restrain the publication of letters.) Chancery 


assumes jurisdiction to restrain the publication of private letters 
on no other principle and upon no broader ground than that of 
copyright or literary production or of a property in the paper on 
which they are written. It will not exercise the power to prevent 
the publication of private letters of business on the ground of copy- 
right or of literary property when they possess no attribute of 
literary composition. Nor because they were written in confidence 
and the publication might wound the writer’s feelings. Wetmore 
v. Scovell, 3 Edwards, 515. 


INSURANCE. (Deviation.) A deviation, in the ordinary sense of 


2. 


that term, is not predicable of a marine policy on time merely ; 
for it is of the nature of such a policy that it limits the vessel to 
no geographical track. The Union Insurance Co. v. Tysen, 3 
Hill, 118. 

(Same.) Nor can any particular trip or voyage be regarded as 
having the effect of a deviation under a policy of this nature, unless 
undertaken in fraud of the policy. Jb. 


. (Continuance of risk.) Where a marine policy on time—e. g. 


for one year—contains a clause that, should the vessel be at sea 
at the expiration of the year, the risk shall continue until she 
arrives at her port of destination—if, at the end of the year, she 
be at sea, no matter where, or in what direction steering, the 
policy attaches for the ulterior term, provided her course has been 
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fairly governed by the views of the owner or charterer as to the 
exigencies of his trade or business, and she has not been kept at 
sea in fraud of the policy. Jb. 

4. (Protest, Evidence.) In order that a protest may be evidence for 
the insured, it must be made within twenty-four hours after the 
vessel is moored on her arrival at her port of destination, or cer- 
tainly before the goods have been landed, or the condition of the 
cargo ascertained. 

If the extension of the protest be delayed till afterwards, the mere 
noting the protest within the twenty-four hours would not make it 
evidence. Fleming v. The Marine Insurance Company, 3 Watts 
& Sergeant, 144. 

5. (Same.) The naked fact shown by the insured that the goods 
after arrival were found damaged by sea-water, is not evidence of 
a loss from a peril of the sea. Jb. 

6. (Against thieves.) Where goods shipped for transportation are 
insured against loss by thieves, the assured is entitled to recover 
if he establish a prima facie case of loss by theft, without show- 
ing that the goods were taken by assailing thieves, robbing the 
vessel by violence from without: A contrary doctrine found in 
elementary works has probably been advanced, without adverting 
to the difference in the terms of the contract of assurance used in 
England and America, and the same contract generally in use on 
the continent of Europe. The American Insurance Company of 
New York vy. Bryan § Maitland, 26 Wendell, 563. 

7. (Against thieves.) Where goods are insured against “ thieves,” 
the insurers are not liable for loss by simple theft but for loss by 
robbery only. Marshall y. Insurance Company, 1 Humphreys, 
99. 

8. (Violation of contract.) To lash a flat-boat, descending the 
Mississippi, laden with produce, to a steamboat to be towed, is a 
departure from and a violation of the contract of insurance. Stew- 
art vy. Tennessee Marine and Fire Insurance Company, 1 Hum- 
phreys, 242. 

9. (Same) But if, after a peril insured against has been encoun- 
tered by the flat-boat, as, for example, collision with a steam- 
boat, the master, believing the danger of immediate loss to be 
imminent, cause his boat to be lashed to a steamboat to be towed 
to the nearest landing, though this enhance the danger and con- 
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tribute to a loss, yet if honestly intended by the master, the 
underwriters will not be thereby discharged. For, in such cir- 
cumstances, the master is the agent of all concerned, underwriters 
as well as owners, and his errors of judgment will not discharge 
the former. Ib. 

10. (Same.) Otherwise, if after the injury, the boat is able to sail 
and does sail to a landing, and repairs are there omitted by the 
master as unnecessary, or repairs being impracticable, he omit to 
tranship the cargo, which is lost by reason of the injury to the 
boat. For, in such case the master is agent of the owners who 
must bear losses arising from his negligence, unskilfulness or 
errors of judgment. Jb. 

INSURANCE AGAINST FIRE. (Assignment of.) An insurance 
of a building against fire is a contract of indemnity with the owner 
or other person who, at the time when insurance is made, has an 
interest in its preservation; and if such owner, &c., part with all 
his interest in the building before it is destroyed or injured by 
fire, the right to the benefit of the insurance does not pass with 
the building to the purchaser. Wilson y. Hill, 3 Metcalf, 66. 

INTEREST. (When judgment is delayed after verdict.) Where 
the cause of action is such as to carry interest, and judgment is 
delayed after verdict, by writ of error or motion for a new trial, 
the plaintiff is entitled to interest on the entire amount of the ver- 
dict for the time of the delay, to be taxed as a part of the general 
costs in the cause. Lord v. The Mayor &c. of the City of New 
York, 3 Hill, 426. 

JUDGMENT. (Jn chief, when to be rendered.) Where a demurrer 
to an information for additional punishment of a convict is over- 
ruled, respondeat ouster is not the necessary judgment, but judg- 
ment in chief may be rendered. Evans v. Commonwealth, 3 Met- 
calf, 453. 

2. (To answer over.) Where a plea to the jurisdiction of the court 
is triable by the record, the judgment, if for the plaintiff, is not 
peremptory, but that the defendant answer over. Ocean Ins. Co. 
v. Portsmouth Marine Railway Co., 3 Metcalf, 420. 

JURISDICTION. (When exclusive.) The United States courts 
alone have jurisdiction to decide the validity of seizures made by 
officers of the United States, under the laws of Congress, where 
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the proceedings are in rem, or where the action divests the officer 
of the possession of the property seized. Stoughton v. Mott, 3 
Weston, 175. 

2. (Same.) But, if an action is brought to recover damages for the 
taking, it would seem that it could be maintained in the state courts, 
and that both actions might be pending at the same time. Jb. 

LANDLORD AND TENANT. (Relation of.) A contract was 
entered into between H., the owner of a farm, and one M., by 
which the latter agreed that he and his wife should work for H. 
one year—M. to labour on the farm, and his wife to perform the 
duties of housekeeper. M. with his wife accordingly moved into a 
house on the farm, carrying with them their household furniture, 
and entered upon the performance of the contract. Subsequently 
H., having become dissatisfied with M.’s conduct, ordered him to 
quit and leave the house, which he declined to do; whereupon H. 
entered the house and put the furniture out of it: Held, in trespass 
by M. against H., that the contract between them did not create 
the relation of landlord and tenant, but only that of master and 
servant; and that consequently the action, if any, should have 
been assumpsit for a breach of the contract. Haywood v. Miller, 
3 Hill, 90. 

2. (Manure personal property.) A tenant, who is about to remove, 
has a right, where there is no covenant nor custom to the con- 
trary, to all the manure made by him on the farm; it is his per- 
sonal property, and he may take it with him. Smithwick v. 
Ellison, 2 Iredell, 326. 

LARCENY. (Title to goods stolen.) If the goods of A. be 
stolen by B., and afterwards they be stolen from B. by C., an 
andictment against the latter may allege the title to be in either 
A. or B., at the election of the pleader. Ward v. The People, 3 
Hill, 395. 

2. (Accessories.) There are no accessories in petit larceny ; but all 
concerned in the commission of the offence are principals. Ib. 
3. (Property.) Ice, put away in an ice-house for domestic use, is 

private property, and, as such, the subject of larceny. Ib. 

LEASE: (Rent.) A reservation of rent is not essential to the 
existence of a leasehold estate. H. & J. Failing v. Schenck, 3 
Hill, 344. 








DIGEST OF AMERICAN CASES. 199 





LIEN. (Of a finder for a reward.) A finder of lost property, for 
the restoration of which the owner has offered a reward, has a lien 
on the property, and may retain possession of it, if, on his offer to 
restore it, the owner refuses to pay the reward. Wentworth v. 
Day, 3 Metcalf, 352. 

2. (In favour of innkeeper.) An innkeeper is bound to receive and 
entertain travellers, and is answerable for the goods of a guest 
although they may be stolen or lost without any fault on his part; 
and, on account of this extraordinary liability, the law gives him 
a lien on the goods for the satisfaction of his reasonable charges. 
Per Bronson, J. Grinnell v. Cook, 3 Hill, 485. 

3. (Same.) But this lien and liability do not exist unless the owner 
of the goods be either actually or constructively the guest of the 
innkeeper. Ib. 

4. (Same.) Where horses were left with an innkeeper by one of his 
neighbours for the mere purpose of being fed and kept, the latter 
reserving the right of taking and using them at pleasure: Held, 
in an action by the innkeeper for seizing and selling them on an 
execution against the owner, that the former had no lien and could 
not recover. Ib. 

5. (General lien.) The doctrine of general lien in favour of a fac- 
tor, it seems, is not confined to a general agency, but applies as 
well to a limited number of distinct transactions as to a continuous 
dealing. Whenever the relation of principal and factor exists, the 
right of lien attaches to secure all advances made or liabilities 
incurred in the course of his business by the factor. So it seems 
that the doctrine of lien may be enforced as well by a purchasing 
as by a selling factor. Bryce & Rennie v. Brooks, 26 Wendell, 
367. 

LITERARY ASSOCIATION. (Liability of.) The members of 
an association are liable for goods furnished on the order of an 
agent of the association, if furnished with their concurrence or 
approbation. 

If members of a literary association agree tc subscribe a certain 
sum annually for books, to be paid to the treasurer, and books are 
ordered, a bookseller furnishing them cannot sue on such sub- 
scription. 

In a suit against members of an association, in which one only 
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is served with process, and proceeds to issue and trial, if his sub- 
scription to the articles of association be proved, it is not necessary 
for the plaintiff to prove the signatures of the rest. Ridgely v. 
Dobson, 3 Watts & Sergeant, 118. 

MANUFACTURING CORPORATION. (Right of a creditor 
who is a corporator.) A member of an incorporated manufac- 
turing company, who is a creditor thereof, has the same right as 
any other creditor to secure his demand by attachment or levy on 
the corporate property, although he may be personally liable, by 
virtue of St. 1808, c. 65, § 6, to satisfy other judgments against 
the corporation. Pierce v. Partridge, 3 Metcalf, 44. 

MANUMISSION. (By will.) Where the testator, by his will, 
directed that his slaves should be sent, by his executors, to Liberia, 
there to remain free, it was held to be a valid trust. Ross et al., 
v. Vertner et al., 5 Howard, 305. 

MARRIAGE. (Evidence of.) It is not sufficient evidence of 
marriage, in a criminal prosecution, to prove that the ceremony 
was performed—and that cohabitation for a long period followed 
—without showing that the person by whom it was so performed 
was clothed with the requisite authority for that purpose. State 
v. Hodgskins, 1 Appleton, 155. 

MARRIAGE ARTICLES. (Construction of.) A greater latitude 
is allowed in the construction of marriage articles, than is given 
to wills. The only rule by which the court is governed, in con- 
struing marriage articles, is that of giving effect to the intention 
of the parties: and if a settlement is made in the very words of 
the articles, yet, if the legal effect of these words is not according 
to the intention, the settlement will be reformed. Gaillard v. 
Porcher, 1 M’Mullan, 358. 

MARSHALLING OF SECURITIES. (Between partners.) Where 
a judgment was against two partners jointly, the chancellor refused 
to marshall the securities by decreeing that the partners should 
each satisfy one-half of the judgment; inasmuch as such a decree 
would render a joint judgment several in its character, and delay 
the judgment creditor. Markham v. Calvit’s Executors, 5 How- 
ard, 427. 

MERGER. (Of equitable interest in the legal.) Where the pur- 
chaser of an equity of redemption is in possession, and takes an 
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assignment of the mortgage, his equitable interest is thereby 
merged in the legal, and his title rendered absolute. Semble. 
Cooper and wife vy. Whitney, 3 Hill, 95. 

MORTGAGE. (Performance of condition.) The condition of a 
mortgage made to secure payment of money at a time certain is 
saved by payment before the time. The mortgagee’s estate is 
effectually defeated by such payment, and the mortgagor is in of 
his old estate. Holman vy. Bailey, 3 Metcalf, 55. 

2. (Same.) A. mortgaged land to B. to secure payment of several 
notes payable at different times, and afterwards mortgaged the 
same land toC.: After this second mortgage, and before either of 
the notes, which were secured by the first, fell due, B. took from 
A. an absolute deed of the mortgaged land, with covenants of war- 
ranty, &c., in full satisfaction and discharge of said notes and of 
another note due to him from A.; and all the notes were there- 
upon given up to A.; but the mortgage was not formally dis- 
charged: Held, that B.’s estate, as mortgagee, was defeated, and 
that if C.’s mortgage was valid, he had a complete and adequate 
remedy at law by writ of entry against B., and therefore that he 
could not, as second mortgagee, maintain a bill in equity against 
B. to redeem the land. Jb. 

3. (When collusive.) Where one mortgaged “all the hay, grain 
and produce growing” on his farm, to secure payment of a certain 
sum in one year, but no note or other personal security was men- 
tioned in the mortgage, and the mortgagor used the produce of the 
farm, at his pleasure, with the knowledge of the mortgagee and 
without objection from him; it was held that a jury would be 
bound to infer that the mortgage was collusive and fraudulent as 
against the mortgagor’s creditors. Robbins v. Parker, 3 Met- 
calf, 117. 

4. (Of a stock in trade, when fraudulent.) A mortgage of a stock 
in trade is not fraudulent per se, although it is therein agreed that 
the mortgagor may trade with, sell, and dispose of, some of the 
mortgaged goods, provided he forthwith purchase and place in his 
store, other like goods of like value, and apply the sales thereof to 
the payment of the debt which the mortgage was made to secure. 
Jones v. Huggeford, 3 Metcalf, 515. 

5. (Qualified by contemporaneous covenant.) If a deed of lands be 
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given, absolute on its face, and a contemporaneous covenant ex- 
ecuted between the parties, expressing the object of the conveyance 
and importing a qualification of the title designed to be conveyed, 
both should be regarded as one instrument. Cooper and wife v. 
Whitney, 3 Hill, 95. 

6. (Conveyance in trust.) Where a deed of lands is executed, and 
a covenant made between the parties at the same time, declaring 
that the grantee shall sell the lands to pay certain of the grantor’s 
debts, and return to him the surplus, but containing no reservation 
of a right to redeem, the transaction will be regarded as consti- 
tuting a conveyance in trust, and not a mortgage. Semble. Ib. 

7. (Same.) And though in the instrument creating the trust there 
be no express stipulation on the part of the trustee that he will sell, 
yet if. such be the obvious intent as gathered from the different 
parts of it, a court of equity will compel a sale. Jb. 

MURDER. (Allegation of the manner of killing.) Under an 
indictment for murder containing a count charging the crime to 
have been committed by striking and cutting the deceased with a 
hatchet, and another count charging it to have been committed by 
striking and cutting him with an instrument to the jurors, &c., 
unknown: Held, competent for the public prosecutor to prove that 
the killing was by the discharge of a pistol. The People v. Colt, 
3 Hill, 432. 

2. (Same.) In a prosecution for murder, the defendant may be 
convicted, though it turn out that the mortal wound was given 
with a different weapon from the one mentioned in the indictment. 
Per Bronson J. The People vy. Townsend and others, 3 Hill, 479. 

NEGOTIABLE PAPER. (Right of holder to strike out name of 
endorsee.) On the trial of action of assumpsit against the endorser 
of a bill of exchange: Held, that the plaintiff had the right to 
strike out the name of an endorsee and insert his own name upon 
proof made that the bill of exchange belonged to plaintiff, and that 
it was made payable to said endorsee for the purpose of facilitat- 
ing the safe transmission of the bill and the collection thereof. 
Union Bank v. Carr, 2 Humphreys, 345. 

2. (Waiver of notice.) A neglect to give notice to the drawer of a 
bill of exchange of the non-acceptance and protest thereof, may 
be waived by a payment of part or promise to pay, if such pay- 
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ment or promise to pay is made with knowledge of the facts by 
the drawer by which he was discharged. Martin v. Ewing et 
al., 2 Humphreys, 559. 

3. (Right of holder.) If negotiable paper is transferred for a valua- 
ble consideration and without notice of any fraud, the right of the 
holder shall prevail against the true owner, and this to favour the 
circulation of commercial paper. Van Wyck v. Union Bank, 2 
Humphreys, 192. 

4. (Same.) This rule does not, however, prevail where the holder 
has parted with no value nor incurred any new responsibility on 
the faith of such paper: and therefore where the holder receives a 
note or bill in payment of, or as security for a pre-existing debt, 
he is not entitled to the proceeds thereof against the true owner, 
though he may have received it without notice of the claim of the 
true owner. Ib. 

NOTICE. (Purchaser without notice.) No person is protected 
as a subsequent purchaser, unless either by his plea or answer 
he shows himself to be such by an explicit averment that he 
purchased for a valuable consideration, which he has paid without 
notice, and that he has taken a conveyance of the legal titie. 
Smitheal v. Gray, et al., 1 Humphreys, 491. 

2. (Constructive notice.) Where the defendant purchased a lot of 
ground, took a deed and paid the purchase money after the levy 
of a fi. fa. upon the lot and before the sale under a venditioni 
exponas: Held, that he had constructive notice of complainant’s 
claim and was not an innocent purchaser. Jb. 

NUISANCE. (Responsibility of infant for.) An infant only a 
year or two old, upon whose lands a nuisance is erected, cannot 
be made criminally answerable for it. The People v. Townsend 
and others, 3 Hill, 479. 

2. (Responsibility of feme covert.) So with regard toa feme covert, 
upon whose lands her husband erects a nuisance. Jb. 

3. (Dam impeding navigation.) Under an act of the legislature 
giving to M. and his assigns the right of erecting and maintaining 
a dam upon navigable waters, the dam was so built as to impede 
the navigation beyond what the act authorized: Held, that this 
rendered it, pro tanto, a public nuisance, and liable to be abated 
by any person. Renwick v. Morris, 3 Hill, 621. 
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4. (Remedy.) The remedy by abatement is in all respects concur- 
rent with that by indictment. Jb. 

5. (Same.) Accordingly, though a public nuisance has existed for 
more than twenty years, the remedy by abatement is not barred. 
Ib. 

6. (Same.) The right of abating or indicting a public nuisance will 
not be affected by a statute imposing a penalty for the offence, 
unless negative words be added evincing an intent to exclude 
common law remedies. Ib. 

7. (Jurisdiction.) Where the legal right of complainant is clear, 
the existence of a nuisance manifest, and the injury of a cha- 
racter not to be compensated in damages, a trial at law is not 
necessary in order to give a court of chancery jurisdiction in such 
cases. Vaughn v. Law, 1 Humphreys, 123. 

PARENT AND CHILD. (Authority to dispose of child.) Our 
law recognises no general authority in a father to dispose of his 
children except for some specific and temporary purpose; such as 
apprenticeship during the father’s life, or guardianship after his 
death. Per Cowen, J. The People ex rel. Barry vy. Mercein, 
3 Hill, 399. 

PARTITION. (Not barred by a covenant to occupy in common.) 
A covenant by tenants in common, that a certain parcel of their 
land shall be occupied in common, as a yard, by them and their 
heirs and assigns for ever, is no bar to a petition for partition of 
that parcel. In such case, neither party can maintain a plea of 
sole seisin ; and the right of occupation will remain, after partition, 
as it existed before. Fisher v. Dewerson, 3 Metcalf, 544. 

PARTNERSHIP. (Depends on community of interest.) The de- 
fendants, being engaged in the transportation of freight &c. between 
the city of New York and various places west, by way of the 
Hudson river and canals, made an arrangement with the Mohawk 
and Hudson Rail-road Company by which it was mutually agreed, 
that the defendants should deliver their up freight, &c., to the 
company, at Albany, and their down freight, at Schenectady—the 
termini of the rail-road—the company to transport the freight and 
passengers over their road, &c., and the defendants to pay there- 
for in the proportion that thirty miles bore to the whole distance 
of canal transportation west of Albany, assuming the contract 
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price fixed between the owner of the freight and the defendants 
as the basis of the calculation: Held, in assumpsit by the company 
to recover for the transportation, that the arrangement did not con- 
stitute a partnership between the parties; and this, though it was 
further agreed, that the company should furnish “ warehouse faci- 
lities” and pay a portion of the expense of offices at each end of 
their road. The Mohawk and Hudson Rail-road Company v. 
Niles and others, 3 Hill, 162. 


- (Construction of articles of partnership.) Articles of copartner- 


ship between S. Y. and two others, stipulated that the latter should 
furnish $ 6000, that is to say, each of the two $ 3000, the profits 
and losses to be divided equally among the three copartners, share 
and share alike: Held, 1. That as the consideration of S. Y.’s 
being entitled to one-third of the profits did not appear, it was mat- 
ter of fact for the jury to determine, on oral evidence, of what it 
consisted, whether it was merely that he was to contribute one- 
third of the labour, or was to furnish skill, credit, attention and 
services, in carrying on the business. 2. If the two, under such 
agreement, besides capital, were to furnish their skill, attention 
and services, and S. Y. only to give his attention, skill and ser- 
vices, the question whether if a loss of capital occurred in the busi- 
ness, 8S. Y. is not bound to pay one-third of the deficiency, is also 
a matter of fact for the jury, and it is error for the court to decide 
it. Query, whether on the face of such agreement merely, each 
partner, in case of a loss of capital, is not bound to contribute his 
proportion to make it good to the others. Yoke v. Barnet, 
3 Watts & Sergeant, 81. 


PARTNER. (Contribution.) In a suit by one partner against an- 


other to recover contribution to a loss in the concern, a statement 
in the defendant’s handwriting of an account showing a balance 
due to the plaintiff from the firm, is evidence for the plaintiff. 

So a statement by the plaintiff in the possession of the defendant 
showing how their matters of account stood between them, is evi- 
dence for the defendant. 

So, also, an account by the defendant of cash paid for the firm, 
and of credits given, produced by him before arbitrators, and given 
in evidence to them by the consent of the plaintiff, who said he did 
not know whether the charges were right or not, but he would not 
object to them, is evidence for the defendant. Jb. 
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2. (Effect of payment after dissolution.) A partnership, dissolved 
for future operations, remains in force for closing the business of 
the concern; and the liquidating partner retains his former power 
to bind the firm in things within the scope of the business com- 
mitted to him. A payment by him on account of a simple con- 
tract debt of the firm, is such an acknowledgment as will take 
the claim out of the operation of the Act of Limitations. Houser 
v. Irvine, 3 Watts & Sergeant, 345. 

3. (Power to assign after dissolution.) After a dissolution of part- 
nership, one of the firm has not power to make a voluntary as- 
signment of the effects of the partnership, for the benefit of credi- 
tors, against the express consent of his copartner. Deckert v. 
Filbert, 3 Watts & Sergeant, 454. 

4. (Agreement by.) A partner in the practice of physic has the 
power to bind his copartner by the execution of a note in the 
name of the firm for the purchase of all things necessary to be 
used by them in their vocation, such as medicines, surgical instru- 
ments, and the like, but has no power to draw bills or make notes 
for the purpose of raising money, money not being an article for 
which such a firm has a direct use. Crosthwait v. Ross, 1 
Humphreys, 23. 

5. (Authority to bind by deed.) No authority is given a partner 
by the law merchant to bind his copartner by deed: nor does the 
fact that the articles of copartnership were under seal, give him 
such authority merely from the circumstance of their being 
sealed; to have this effect a special authority must be contained 
in the articles. Dickerson v. Wheeler, 1 Humphreys, 51. 

6. (Survivorship.) Where partners in merchandise purchase lands 
with their partnership funds: Held, that the right of survivorship 
does not exist in case of death of one of the partners, if it does not 
appear that the lands were heid in joint tenancy for the purpose 
of carrying on some useful trade or manufacture or some purpose 
of commerce. Gaines v. Catron, 1 Humphreys, 514. 

7. (Withdrawal of funds.) If one partner withdraw the funds of 
the firm under such circumstances of consent, or knowledge and 
acquiescence on the part of the copartners as to amount to a 
contract or loan, the property so purchased will not belong to the 
firm, but will be the private estate of the person so purchasing. 
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It is otherwise, if the circumstances do not amount to a case of 
contract or loan, although the partner may purchase for his own 
use and take title in his own name. Hunt & Co. v. Benson, 2 
Humphreys, 459. 

8. (Same.) Where a partner withdraws partnership funds and 
appropriates them to private purposes, such as the purchase of real 
estate, and makes in the books of the concern full and fair entries 
thereof, which do not disguise the transaction and furnish to the 
copartner full information of the true state of the facts, the consent 
of such copartner, if he have access to the books, to the withdrawal 
and appropriation of the funds, will be implied unless he make 
objection at the time. His consent, however, could not be implied 
if he did not have access to the books, as where he resided a thou- 
sand miles from where the books were kept and the transaction 
took place. Jb. 

9. (Power to bind by deed.) One partner has no power to bind 
his copartner by deed, unless he be expressly empowered to do 
so by deed, and that power cannot be proved by parol. Napier 
v. Catron, et al., 2 Humphreys, 534. 

10. (Same.) Where partners authorized each other by a clause in 
the deed of partnership to bind each by deed, and the partnership 
expired by its own limitation, and thereupon, by written agreement 
it was continued for the purpose of winding up the business: Held, 
that such continuation did not carry with it the power to bind by 
deed, and that a mortgage on the real estate, executed by one of 
the firm for the purpose of securing a partnership liability, did 
not bind the other member of the firm. Jb. 

11. (Real estate, how holden.) Real estate purchased with partner- 
ship funds for partnership purposes, and so used and enjoyed, is 
held by the members of the firm as co-tenants—and the superior 
right of the partnership creditors over the creditors of the indivi- 
dual. partners, does not apply at common law to real estate thus 
purchased. Blake v. Nutter, 1 Appleton, 16. 

PLEADING. (Promise to indemnify joint.) The implied promise 
of a principal to indemnify his sureties is regarded as made to 
them jointly and severally; and when they jointly pay money for 
him, they may join in a suit against him, on such implied pro- 
mise, for reimbursement. Appleton v. Bascom, 3 Metcalf, 169. 
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2. (Effect of plea of general issue.) Before the St. of 1836, c. 273, 
prohibited pleas in bar, nul tiel corporation might have been 
pleaded in bar, as well as in abatement; and since the passing of 
that statute, if plaintiffs sue as a corporation, and the defendant, 
on pleading the general issue, gives notice, conformably to the 
rule of the court, that he shall deny that the plaintiffs are a corpo- 
ration, they are bound to prove their corporate existence. But by 
pleading the general issue, without such notice, the defendant 
admits the existence of the corporation. Christian Society in 
Plymouth v. Macomber, 2 Metcalf, 235. Universalist Society 
in Newburyport v. Currier, 2 Metcalf, 417. 

3. (In trover.) No special pleas are allowable in trover, except 
those which admit that the plaintiff once had a good cause of action 
—as a release, accord and satisfaction, former recovery, bankrupt 
discharge, &c. Briggs and another y. Brown and another, 3 
Hill, 87. 

4. (Same.) Accordingly, a plea alleging property in the plaintiff, 
and that the goods were taken as a distress for rent, is bad, as 
denying a wrongful conversion, and therefore amounting to the 
general issue. Ib. 

POSSESSION. (Possession continues during occasional absence.) 
Where one occupying land, leaves it for a short time, animo re- 
vertandi, his possession continues during such occasional absence ; 
and if a tenant quits the premises, the landlord is to be regarded 
as still in possession, if he takes possession either in propria per- 
sona or otherwise, within a reasonable time. Possession is matter 
of fact, and therefore of evidence. Wilson et ux. v. M’ Lenaghan, 
1 M’Mullan, 35. 

POWER. (Naked power, and power coupled with an interest.) 
E. devised certain land to his widow durante viduitate, for the 
support of herself, three daughters and one P., and in case of the 
death of the widow, or her re-marriage to P., during his life, for 
the support of himself and the daughters, with remainder to the 
daughters in fee. The devise also gave to the widow while she 
remained single, and to P., after her death or re-marriage, full 
power and authority to sell and convey all or any part of the 
estate, provided A. B. should consent in writing; the moneys aris- 
ing from such sales to be invested and secured for the purposes of 
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the will as A. B. should direct. The widow mortgaged the land 
in fee to raise money for the support of the persons named in the 
will; after which an equity foreclosure and sale took place under 
the mortgage. She, however, being dead at the time of the sale, 
P., with a view of confirming the title of the purchaser, executed 
to him a deed in fee, reciting the foreclosure, &c., and expressing 
a pecuniary consideration of one dollar. Both the mortgage and 
the deed of P. were professedly given under the power conferred 
by the will, and contained the written consent of A. B.: Held, 
that no title was acquired in virtue of these acts and proceedings, 
as against the devisees in remainder; but that, in respect to them, 
the whole was a nullity. Bloomer v. Waldron and wife, 3 Hill, 
361. 

2. (Same.) The authority to sell given by the will was a mere 
naked power so far as it related to the estate of the devisees in 
remainder; though as to the particular estates it was a power cou- 
pled with an interest. Per Cowen, J. Ib. 

3. (Of attorney, construction of.) A power of attorney to sell for 
a specified sum, does not authorize a sale for approved notes, but 
only for ready money, unless there be something in the power 
itself or in the usage of trade varying the construction. Ives v. 
Davenport, 3 Hill, 373. 

PRACTICE. (Laches.) Where a party has once had a plain and 
adequate remedy at law, which he has lost by his own laches, it 
may be well doubted whether the court of equity will aid him with 
another remedy, of which he might also have availed himself in 
the ordinary form, had he acted promptly. Wéilliamson v. King, 
Administrator, 1 M’Mullan, 41. 

PRINCIPAL AND AGENT. (Principal may sue.) A principal, 
whether foreign or domestic, may sue in his own name to enforce 
rights acquired by his agent in a course of dealing for the former; 
and this, though the agent dealt without disclosing his principal. 
Taintor vy. Prendergast, 3 Hill, 72. 

2. (Equities against agent.) The defendant, however, is not, by the 
mere form of the action, to be cut off from any equities he may 
have against the agent. Jb. 

3. (Rights of agent.) In general, rights acquired by an agent, as 
VOL. I. 27 
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such, under a contract, though he do not disclose his principal, 
cannot be enforced by action in the agent’s name. Jb. 

4. (Same.) The exceptions to this rule arise from cases where the 
agent has the rights of a bailee, or some other rights; not the 
mere powers of an agent. Ib. 

5. (Liability of agent.) An agent, it seems, is personally liable on 
a contract made by him without disclosing his principal, whether 
the latter be a foreigner or not. Jb. 

6. (Liability of principal.) The principal, however, when disco- 
vered, may also be made liable on the contract, though a foreigner ; 
except where a clear intent is shown to give an exclusive credit to 
the agent. Per Cowen, J. Ib. 

7. (dntent.) Such intent, if the principal reside in a foreign country, 
may be inferred from the custom of trade. Per Cowen, J. Ib. 

8. ( Test.) The usual decisive indication of an exclusive credit, is 
where the creditor knows there is a foreign principal, but makes 
his charge in account against the agent. Per Cowen, J. Ib. 

9. (Concurrent remedy.) If, however, the creditor be kept in igno- 
rance of the fact that he is dealing with an agent, it seems there 
is no case which denies a concurrent remedy. Per Cowen, J. Ib. 

10. (Appropriation without authority.) If an agent appropriate the 
money of his principal to the payment of the debt of a third person, 
without any authority for so doing, and these facts are known to 
the payee at the time of receiving the money, it may be recovered 
of the latter by the principal in an action for money had and 
received. Amidon v. Wheeler, 3 Hill, 137. 

11. (Letter of attorney.) A letter of attorney authorizing one to 
issue notes in the name of the principal, will be construed as 
extending only to notes issued in the business of the principal or 
for his benefit. North River Bank v. Aymar and others, ez’rs., 
Fe., 3 Hill, 262. 

12. (When principal bound, notwithstanding fraud of agent.) P. 
gave J. a letter of attorney, authorizing the latter among other 
things to draw and endorse notes in the name and for the benefit 
of the former; and the letter was deposited with a bank through 
which it was expected some of the business would be done. Vari- 
ous notes and endorsements were subsequently made by J.; all of 
which purported on their face to have been executed for P. in 
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conformity with and in pursuance of the letter of attorney. In 
truth, however, the notes had no connexion with P.’s business, but 
were given for the accommodation of third persons, who endorsed 
them to the bank in which the letter of attorney had been depo- 
sited—the latter receiving them in the regular course of business, 
without notice, and for a valuable consideration: Held, that P. 
was liable to the bank on the notes; though as between him and 
J. they were unauthorized and fraudulent. Nelson, C. J. dissented. 
Tb. 

13. (Responsibility of agent.) ‘The adoption of one part of a trans- 
action done under an assumed agency, enures as an adoption of 
the whole. Semble. Corning 4 Horner v. Southland, sheriff, 
§c., 3 Hill, 552. 

PRINCIPAL AND SURETY. (Right of substitution.) A surety, 
who pays the debt of the principal, is not entitled to substitution 
to the rights and remedies of the creditor as against his co-surety, 
by reason of any consideration which existed between the princi- 
pal debtor and the co-surety for his entering into the original obli- 
gation; especially when there are intervening creditors whose 
rights would be affected by making the substitution. Himes v. 
Keller, 3 Watts & Sergeant, 401. 

2. (Duty of principal to pay.) After a debt has become due, a 
surety may resort to chancery to compel the principal to pay the 
debt, that the surety may be exonerated from liability. Bishop v. 
Day et al., 3 Weston, 81. 

3. (Effect of release.) A mere naked agreement between the credi- 
tor and the principal debtor not to sue, will not release the surety. 
If the creditor put it out of his power to sue, by any contract 
with the principal debtor, made without the knowledge of the 
surety, the surety is thereby released. Joslyn v. Smith, 3 Wes- 
ton, 353. 

PROMISSORY NOTE. (Original promise.) The owner of a 
vessel made up an account of a voyage, and handed it to the 
master, with a promissory note for the balance which was struck 
in the master’s favour: The master took and carried them away, 
without expressing any dissatisfaction; but returned the note, on 
the same day or the next, and requested the owner to procure an 
indorser: ‘The owner took the note, and procured a third person 
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to put his name on the back of it: Held, that such person was 
liable as an original promisor and surety. Samson v. Thornton, 
3 Metcalf, 275. 

2. (Waiver of demand and notice.) Where an indorser of a note 
takes security of the maker, before it is due, to indemnify him 
against his liability as indorser, and after it is due receives back 
from the maker the property for which the note was given, and 
thereupon promises to deliver up the note to him, without further 
compensation, he thereby waives demand on the maker and notice 
of non-payment by him, although the property so received back 
is not worth the sum due on the note. Andrews v. Boyd, 3 Met- 
calf, 434. 

3. (Same.) The taking back of the property, in such case, after the 
note is due, and the promise to deliver up the note, are also evi- 
dence from which a jury may infer that the indorser had received 
due notice of non-payment by the maker. Jb. 

4. (Want of consideration.) A note given by a candidate for an 
elective office in payment of services in promoting his election, but 
which were not rendered at his request, is void for want of con- 
sideration. Dearborn vy. Bowman, 2 Metcalf, 155. 

5. (Notice.) A notice given to the indorser of a note, in the fore- 
noon of the day on which it becomes due, merely stating that the 
person giving notice holds the note, and that it is due and unpaid, 
and demanding payment, is not sufficient to charge the indorser. 
Gilbert v. Dennis, 3 Metcalf, 495. 

RAIL-ROAD. (Mandamus for compensation.) The damages 
occasioned by laying out and making a rail-road, and which, by 
Rev. Sts. c. 39, § 56, county commissioners are bound to estimate, 
include injuries which are done, by a rail-road corporation, to 
buildings near the line of the road, by means of blasting, in a 
proper manner, a ledge of rocks through which the rail-road 
passes; and a mandamus will be granted to the commissioners to 
estimate such damages. Dodge v. County Commissioners of 
Essex, 3 Metcalf, 380. 

RELEASE. (By heir apparent.) A release by an heir apparent 
of his estate in expectancy, with a covenant that neither he nor 
those claiming under him will ever claim any right in the same, 
is, if made fairly and with the consent of the ancestor, a bar to 
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the releasor’s claim thereto, by descent or devise, after his ances- 
tor’s death. Such covenant runs with the land, and protects the 
heirs and assigns of the covenantee. Trull y. Eastman, 3 Met- 
calf, 121. 

2. (Includes future rights.) A release of “all the right, title or 
interest,” which the releasor “has or may have in or unto the 
estate of his father, whether the same may fall to him by will or 
heirship,” includes future rights to be acquired by the releasor; 
and a covenant never to make claim to “the premises,” is a 
covenant never to make claim to the estate of the father. Jb. 

REMAINDER. (Ina slave.) A life estate may be reserved and a 
valid remainder in slaves may be created by deed. Johnson v. 
Mitchell, 1 Humphreys, 168. 

2. (Right of survivorship.) No assignment by the husband of 
reversionary choses in action, or other equitable interests of the 
wife, even with her consent and joining in the assignment, will 
exclude her right of survivorship. Caplinger v. Sullivan, 2 
Humphreys, 548. 

RIVERS. (Compensation to owners of banks.) Fresh water rivers, 
to the middle of the stream, belong to the owners of the adjacent 
banks. If navigable, the right of the owners is subject to the 
servitude of the public interest for passage or navigation. The 
owners, however, are entitled to the usufruct of the waters flowing 
in the rivers, as appurtenant to the fee of the adjoining banks, 
and for an interruption in the enjoyment of their privileges in that 
respect, in consequence of public improvements made by the state, 
are entitled to compensation for damages sustained. The Com- 
missioners of the Canal Fund vy. Kempshall, 26 Wendell, 404. 

ROADS AND HIGHWAYS. (Highway an easement.) The lay- 
ing out of a highway gives to the public a mere right of passage, 
with the powers and privileges incident to such right; and the 
owner of the soil over which the road passes is not thereby 
divested of his title to the land. The Trustees of the Presbyte- 
rian Society in Waterloo v. The Auburn and Rochester Rail- 
road Company, 3 Hill, 567. 

2. (Rail-road charter.) Where one section of a rail-road charter 
prohibited the company from entering upon lands necessary for 
constructing the road, until after they had acquired a right by 
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gift or purchase from the owner, or an assessment of damages, 
&c., and then followed another section providing that, in case it 
became necessary to construct the road across any highway, it 
should be lawful for the company to do so, they to restore the 
highway to its former state of usefulness: Held, that the road 
having been built across a highway without either a gift or pur- 
chase of the soil over which it passed, or an assessment of the 
owner’s damages, the company were liable to him in trespass. Jb. 

3. (Same.) The legislature have no power to authorize the con- 
struction of a rail-road across a highway, without providing 
for a compensation to the owner of the land over which it 
passes. Ib. 

SAVINGS INSTITUTION. (Liability to depositor.) Money de- 
posited with a savings institution, to be repaid at certain times 
prescribed by the institution, may on demand in pursuance with 
the by-laws, be sued for in assumpsit—and it affords no defence 
that the institution, having in accordance with its by-laws invested 
its funds in stocks which have depreciated, is unable to repay the 
whole amount received. Makin v. Institution for Savings, 1 
Appleton, 128. 

SLAVE. (Removal not authorized by consent of.) A negro boy 
eight years old, who was born and reared a slave in Arkansas, 
came into Massachusetts, with the consent of his master, as a 
personal attendant of his master’s wife, who was here on a visit 
to her friends: On his being brought before the court by habeas 
corpus, it appeared that the master’s wife did not claim the custody 
of the boy as a slave here, nor intend to carry him back to Arkan- 
sas against his will, but did intend to carry him back, if he should 
consent to go. The court held that the consent of so young a 
child would not authorize his removal into a state of slavery, and 
ordered him to be delivered to the guardians who had been appoint- 
ed for him, by the judge of probate, under the Rev. Sts. c. 79, 
§1. Commonwealth v. Taylor, 3 Metcalf, 72. 

2. (Liability of master for.) ‘Trespass committed by slave by 
command of master, master liable. Wilkins v. Gilmore, 2 Hum- 
phreys, 140. 

TENANT BY THE CURTESY. (Seisin.) In 1814 a widow, 
having sold her right of dower, appropriated the avails to the 
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purchase of certain lands for her five children, among whom 
were D., a son, and A. a feme covert who died in 1815 leaving 
her husband living. The conveyance was directly to the children, 
and, at the time of its execution, there was an oral arrangement 
between the widow and the grantees that she was to have a life 
estate in the premises. Accordingly, she entered and remained 
in possession till the spring of 1816, when she sold her right to 
D. who afterwards bought out the other grantees except A. D. 
and those holding under him, ever afterwards continued to possess 
the premises, claiming to own the whole. The widow died in 1831, 
and the children of A. brought ejectment to recover their mother’s 
undivided interest; their father being still living: Held, that the 
widow’s interest under the original purchase was at most a mere 
equity; and that a conveyance to her of a life estate could not be 
presumed. Adair and others v. Lott, 3 Hill, 182. 

2. (Same.) The doctrine that, to enable the husband to take as 
tenant by the curtesy, there must be an actual seisin in the wife 
during coverture, applies only to cases where her title is not com- 
plete before entry—as, where she takes by descent or devise— 
and not where her title is acquired in virtue of a conveyance 
which, under the statute of uses, passes the legal title and seisin 
without the necessity of an entry or other act to perfect the estate 
in the grantee. Jb. 

TENANTS IN COMMON. (Duty to account.) The occupying 
tenant of a tenancy in common, is not bound to account for the 
rent of land rendered productive by his own labour. He is only 
bound to account for the rent of so much as is fit for cultivation 
at the time he enters and takes possession. Hancock v. Day, 1 
M’Mullan, 298. 

TENANT FOR LIFE. (Rights of tenant for life and remainder- 
man.) <A tenant for life is entitled to the use of, or interest of money 
only, and must account to the remainderman for the principal ; he 
must also account to the remainderman for the value of things 
necessarily consumable in the use, as corn, pork, oats, &c. He 
is also bound for things necessarily wearing out in the use, and 
which will be presumed to have perished during the life-estate, as 
horses, cattle, hogs, and implements of husbandry, &c.; for the 
remainderman is not bound to risk their destruction, when the 
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tenant for life may enjoy them consistently with the intention of 
the testator, without breaking in upon the capital, by converting 
them into money. Patterson y. Devlin, 1 M’Mullan, 459. 

2. (Same.) Articles less destructible, and which may be supposed 
to endure for the life estate, and be of value to the remainderman, 
as plate or other lasting articles of furniture, the remainderman is 
bound to accept what remains of them, notwithstanding the abra- 
sion from time; for the use for life is not inconsistent with the 
limitation over; but the tenant for life is bound to account for 
whatever is lost or destroyed by negligence. Jb. 

3. (Same.) The tenant for life is not bound to account for the 
natural increase of stock, or for articles substituted in the place of 
such as were consumable or perishable. Jb. 

TITLE. (Eviction necessary to relief in chancery.) A purchaser 
of land cannot have relief in chancery against his contract to pay, 
on the mere ground of defect of title, without a previous eviction. 
Anderson v. Lincoln, 5 Howard, 279. 

2. (Defence against payment of purchase money.) It is a well 
settled rule, that if upon the sale of personal or real property, the 
vendee protects himself by a covenant of warranty, and is put in 
possession, he cannot defend himself against the payment of the 
purchase money without a previous eviction, unless there has 
been fraud. Brown v. Smith, 5 Howard, 387. 

3. (Same.) In cases of implied warranty, defective title may be set 
up before eviction, but this rule does not apply where there is an 
express warranty. Ib. 

4. (Same.) The vendee of land paid part of the purchase money 
in advance, and executed his notes in instalments to secure the 
payment of the remainder, and took a bond from the vendor to 
make titles with covenants of warranty, when the last instalment 
was paid; the latter representing that he could make a good title. 
The vendee went into possession, and, without previous eviction, 
exhibited his bill in chancery, setting up an outstanding title, and 
asked for injunction of the collection of the notes given for the 
purchase money, which was refused on the ground that the cove- 
nants were independent, and that there had been no eviction nor 
fraud proved. Coleman v. Rowe, 5 Howard, 460. 

5. (Purchase of equitable title.) Where the vendee, at the time 
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of his purchase, knew that the vendor had only an equitable title, 
and took a bond for titles, and executed his notes in instalments 
for the purchase money; and it appeared that the vendor would 
be able to make title, and had used diligence to do so, but had 
been necessarily delayed in procuring some orders of the probate 
court for that purpose, the chancellor refused to enjoin the collec- 
tion of the notes. Green v. Finucane, 5 Howard, 542. 

- (Presumption of payment.) Where a party was in possession 
of land under a decree from chancery that he should pay a certain 
sum of money in a given time, and that there should be a subsisting 
lien upon the lands to secure the payments, and he had been in 
quiet possession for twenty years from the time appointed for the 
payment, the presumption must be that the money was paid, and 
the title thereby rendered absolute. Doe ex dem. Stark v. Gildart, 
5 Howard, 606. 

TRESPASS. (By owner of pew.) Trespass may be maintained 
by the owner of a pew in a church, against one who disturbs him 
in the possession. Shaw v. Beveridge, 3 Hill, 26. 

. (Bona fide purchaser.) Though goods have been tortiously 
taken, a bona fide purchaser under the wrongdoer is not answer- 
able to the owner in trespass; but only in trover or replevin in 
the detinet, after demand, &c. Barrett y. Warren, 3 Hill, 348. 

- (Bailee.) So of any person who comes to the possession of the 

goods by delivery, and without fault on his part; e. g. an innocent 

bailee of the wrongdoer. Jb. 

. (Action lies against the last taker.) If goods be taken by tres- 

pass from a trespasser, the owner may have an action of trespass 

against the last taker. Jb. 

. (Idability of corporation.) An incorporated district is not liable 

in trespass for the illegal seizure of the plaintiff’s horse by one of 

its officers, for an alleged violation of its ordinances, when in fact 
no such violation took place, unless the corporation previously 
authorized or subsequently ratified the seizure. For v. The 

Northern Liberties, 3 Watts & Sergeant, 103. 

. (Effect of judgment.) It seems that where there is a joint tres- 

pass by two, a recovery of judgment against one in trespass with- 

out satisfaction, will not bar a subsequent action of trover against 
the other. 
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But it is otherwise where one commits a trespass by seizing per- 
sonal property and then sells it to another, and the owner recovers 
judgment against the trespasser for the value of the property and 
for the tortious taking, as such judgment changes the property, and 
the former owner cannot seize or claim it. Ib. 

7. (Right of action.) One who obtains the possession of the pro- 
perty of another surreptitiously or otherwise wrongfully, cannot 
support an action of trespass against a third person, who, by virtue 
of a judgment and execution against the owner, levied and carried 
it away, although that judgment and execution may have been 
obtained from the defendant for the fraudulent purpose of hinder- 
ing and delaying creditors, of whom the plaintiff in the action of 
trespass was one. Costenbader v. Shuman, 3 Watts & Ser- 
geant, 504. 

8. (Lies for an immediate injury, whether wilful or not.) If an 
injury to another be immediate, and committed with force, either 
actual or implied, it is the subject of an action of trespass, vi et 
armis, whether the injury be wilful or not. Newsom v. Ander- 
son, 2 Iredell, 42. 

9. (For unintentional injuries trespass or case lies.) Where one 
unintentionally does an act with force, which produces an imme- 
diate injury, the person injured may bring an action of trespass, 
or an action on the case, and in the latter he declares upon the 
negligence or carelessness of the defendant. Baldridge v. Allen, 
2 Iredell, 206. 

TROVER. (When it does not lie.) Where property bailed has 
been lost by the bailee, or stolen from him, or been destroyed by 
accident or from negligence, trover will not lie, but case is the 
proper remedy. Simmons v. Sikes, 2 Iredell, 98. 

2. (Conversion.) Where a slave is hired for twelve months and 
converted by the hirer before the twelve months expire, the owner 
has a right of action instantly upon the conversion and need not 
wait till the expiration of the twelve months; secus, where the 
conversion is by a third person. Horsely v. Branch, 1 Hum- 
phreys, 199. 

TRUST AND TRUSTEE. (Conversion of the fund.) The con- 
version of a trust fund into money, and from money into land, 
does not divest the trustee of his fiduciary character; and a court 
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of chancery will follow the fund for the benefit of the cestui que 
trust, wherever it can be identified. Pierce v. M’Keehan, 3 
Watts & Sergeant, 280. 

2. (Equity powers.) The equity powers of our courts over cases of 
trust are sufficient for the protection of the cestui que trust, and 
when the amount of the fund is uncertain, it may be ascertained 
through the medium: ofa jury. Jb. 

3. (Declarations.) The declarations of a trustee that an investment 
made by him was of the trust fund, after his death, may be given 
in evidence as proof of the fact; it being the confession of one 
whose sacrifice, by the narration, is an equivalent for his oath. 
Harrisburg Bank v. Tyler, 3 Watts & Sergeant, 373. 

VENDORS AND PURCHASERS. (Buyer without notice.) The 
title of a bona fide purchaser of property conveyed by a debtor in 
trust for his wife and family, by a conveyance void as against 
creditors—but which was sold by the cestui que trust, prior to 
any interference on their part—will be protected in a court of law. 
Sparrow v. Chesley, 1 Appleton, 79. 

VENDOR AND VENDEE. (Place of delivery.) If by a con- 
tract of sale of portable articles neither time nor place of perform- 
ance be stipulated, the rule is, that the articles sold are to be de- 
livered at the place where they are at the time of sale. But, when 
the time of deliyery is fixed by the contract, the vendor must seek 
the vendee at his residence, and there tender the articles; and in 
the case of cumbersome articles, when the delivery is to be to the 
vendee, the vendor must seek the vendee a reasonable time before 
the day of delivery, and ask him to appoint a place of delivery. 
Barr v. Myers, 3 Watts & Sergeant, 295. 

2. (Failure of consideration.) An encumbrance upon land, not 
known to the vendee when he accepted the conveyance of it, may 
be set up as a defence to the payment of a bond given for the pur- 
chase money, although the deed contains a covenant of general 
warranty. Roland y. Miller, 3 Watts & Sergeant, 390. 

3. (Right of purchaser to rent.) A purchaser of land is not en- 
titled to a year’s rent accrued and due previous to his purchase. 
All he is entitled to is the rent from the quarter-day immediately 
preceding his purchase, unless, by the terms of his agreement, he 
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is to receive the rents which have previously accrued. Ruckman 
vy. Astor, 3 Edwards, 373. 

WARRANTY. (Afirmation.) To make an affirmation at the time 
of a sale a warranty, it must appear upon evidence to have been 
so intended, and not be a mere matter of opinion and judgment. 
Baum vy. Stevens, 2 lredell, 411. 

WILL. (Words of limitation.) 8. died in 1827 leaving a will, by 
which he devised certain lands to his son B. “ during his natu- 
ral life, and after his decease to his heirs and to their heirs and 
assigns forever.” ‘The lands were sold on a fi. fa. against B., 
after whose death his heir at law brought ejectment against one 
claiming title under the purchaser at the sheriff’s sale: Held, 
that the testator having died before the revised statutes took effect, 
the words his heirs and their heirs, must be construed as words 
of limitation, and not of purchase—that B., therefore, took an 
estate in fee, and the plaintiff was not entitled to recover. Schoon- 
maker v. Sheeley, 3 Hill, 165. 

2. (Rule for administering charities.) Whether the court of chancery 
of New York, in its administration of charities under its common 
law powers, (for there are no statutes of charitable uses or mort- 
main in this state,) will give effect to a bequest or gift indefinite, 
where neither a trustee nor the objects of the charity are desig- 
nated, is still an open question. The court was inclined to con- 
sider the weight of authority in favour of recognizing the English 
law of charitable uses which allows them; and, consequently, 
allowed a gift to a charity where the bequest was not to a trustee, 
but immediate to an unincorporated voluntary association, the 
Home Missionary Society, to be paid upon the receipt of its trea- 
surer for the time being, though the object of the bequest was not 
specified, nor were any purposes specified to which the money 
was to be applied. However, it appeared that the testatrix knew 
the objects of the society and the charitable purposes for which it 
was formed, she being a member of it for life. King v. Woodhull, 
3 Edwards, 79. 

3. (Power in trust.) Where executors are appointed for the pur- 
poses expressed in a former part of the will, (* to execute and per- 
form my desires and requests hereinbefore expressed”) and the 
testator adds a postscript authorizing a sale of real estate, but de- 
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5. 


signates no one to make it, the same becomes a power in trust 
which devolves on the court of chancery to execute. Crocheron 
v. Jacques, 3 Edwards, 207. 


- (Rule of descent.) ‘The words ex parte materna, at common 


law, apply to a descendible estate when it is a question of inheri- 
tance among collaterals on the father’s or mother’s side. If the 
point be as to property acquired by purchase, and the party last 
seised die without issue or lineal descendant, the heirs on the 
father’s side are preferred and those ex parte materna do not take 
until the father’s side are extinct. But where the estate comes to 
the person last seised by descent and no act has changed it, the 
descent goes to the blood of the first purchaser, so that if the pro- 
perty came by descent from or through the mother, it will descend 
ex parte materna. Torrey v. Shaw, 3 Edwards, 356. 

(Proof of unexecuted will.) A writing offered for probate as a 
last will and testament may be established though it be not ex- 
ecuted, and in some instances though it be imperfect; but such 
want of execution and such imperfection must not result from an 
abandonment or change of purpose, but from the act of God 
which defeats the completion of it. Guthrie v. Owen, 2 Hum- 
phreys, 202. 


WITNESS. (Privilege.) A witness is not bound to answer 


whether he has been guilty of stealing; as his reply might sub- 
ject him to criminal punishment. Ward v. The People, 3 
Hill, 395. 


. (Same.) A witness is not bound to testify to matters which may 


tend to criminate him or even subject him to a penalty. Cloyes 
v. Thayer and Morse, 3 Hill, 564. 


. (Same.) Accordingly, where, in an action upon a promissory 


note by one to whom it had been transferred, the payee was called 
to prove that it was given upon a usurious consideration; held, 
that he was not bound to testify, though the note was made prior 
to the act of May 15th, 1837. Ib. 

(Competency.) A master is a competent witness for or against 
his slave on his trial, on an indictment for an assault and battery 
with intent to commit murder in the first degree. Elijah, a 
slave, v. The State, 1 Humphreys, 102. 


5. (Religious belief.) Any person, who believes in the existence of 
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God or a Supreme Being, who is the just moral Governor of the 
universe, who will, either in this life or the next, reward virtue 
and punish vice, and who feels that an oath will be binding upon 
his conscience, cannot be excluded from giving testimony, on the 
ground of his religious belief. Arnold v. Estate of Arnold, 3 
Weston, 362. 

6. (Same.) Atheists, or those who do not believe in the existence 
of any Supreme Moral Governor of the universe, cannot be sworn, 
nor give testimony, in any judicial tribunal. Jb. 
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CRITICAL NOTICES. 


1.—Commentaries on the Law of Bills of Exchange, Foreign and 
Inland, as administered in England and America, with occa- 
sional Illustrations from the Commercial Law of Continental 
Europe. By Josern Story L. L. D., one of the Justices of the 
Supreme Court of the United States, and Dane Professor of Law 
in Harvard University. Boston: Charles C. Little and James 
Brown. London: A. Maxwell and Son. 1843. 


Tue learned author has treated the subject of Bills of Exchange 
entirely distinct from that of promissory notes and other negotiable 
securities of a kindred nature. It is quite remarkable how much of 
the complexity and confusion which attend these subjects as they are 
sometimes discussed, is thus avoided. Persons who have not a prac- 
tical acquaintance with the business of exchanges, are apt to have 
vague ideas of the relations of parties to such negotiations; and the 
complexity is increased when bills and notes are discussed under the 
same head, from the confusion of terms often used in different senses. 
“TI cannot but persuade myself,” says the author, “that some 
of the difficulties which occasionally present themselves in the 
arguments at the bar upon these topics, arise from the confusion 
necessarily incident to the practice of thus blending authorities and 
doctrines which, however cogent in themselves, often have but a 
remote bearing upon or analogy to the points directly in controversy 
in the case before the court.” 

In discussing the law relating to bills of exchange, the author in 
his reference to the English treatises relies chiefly on the work of 
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Mr. Baron Bailey and that of Mr. Chitty. With writers on the Civil 
Law, an extensive and familiar acquaintance is manifested, and he 
quotes especially among foreign jurists, Savary, Pothier, Pardessus, 
and Heineccius. “But it is to the elaborate judgments,” he says, 
“of the tribunals of England, that we must look for the most copious, 
exact, and minute instruction upon this important subject, and for 
thorough practical adaptations of general principles to the varied 
exigencies of human life, and the due administration of civil justice.” 

In a very cursory manner we shall refer to some of the topics dis- 
cussed by the author. 

An important difference between the common law and the civil 
law was that which related to the assignment of contracts. By the 
strict rule of the common law a chose in action could not be assigned 
at.all. Although for some purposes, the right of the assignee is 
recognised in a court of law, he cannot sustain an action in his own 
name; the equitable title only passes by the assignment, and a suit 
at law must be brought in the name of the assignor. It is otherwise 
at the civil law, which recognises for all purposes the right of the 
assignee. 

“The like doctrine prevails now in France, not only in cases of 
bills of exchange, but of contracts generally; so that the assignee 
may now sue therefor in his own name after the assignment, subject 
however to all the equities, subsisting between the parties before and 
at the time when the debtor has notice of the assignment.” Sect. 19. 
—This distinction has an important bearing upon certain doctrines 
advanced in the case of M’Laren vs. Watson’s executors,’ to which 
we shall have occasion to allude. 

The distinction between foreign and inland bills, and the true 
grounds of the decision that a bill of exchange drawn in one State of 
the United States upon a person residing in another State, is a foreign 
bill, are treated with great clearness by the author. (Sect. 22.) 
Undoubtedly a bill “ drawn in one country upon another country not 
governed by the same homogeneous laws,” may be properly regard- 
ed as a foreign bill. 

The discussion of the operation of the lex loci upon contracts of 
exchange, though drawn in a great measure from the author’s work 


' 26 Wend. R. 425. 
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on the Conflict of Laws, was necessary to the completeness of a 
treatise on bills. The examination is able, and is the more important 
because of the deficiencies of Mr. Baron Bailey and Mr. Chitty on 
this subject. 

The doctrine which has long been established in England, that the 
courts of that country will not take notice of the revenue laws of a 
foreign state, is censured as immoral. Sect. 136. The author con- 
demns, sect. 137, note, the decision in James vs. Catherwood,! 
by which unstamped receipts were admitted in evidence in an action 
of assumpsit for money lent in France, although by the laws of 
France such receipts required a stamp to render them valid. But 
with deference we would suggest, that a conformity to the stamp 
laws, though it may be indispensable to the validity of a contract 
which operates as a transfer of title, could not be necessary to ren- 
der receipts admissible in evidence. The receipts did not constitute 
the contract declared upon, and as evidence of a loan, derived no 
sanction in another jurisdiction from a stamp. 

A case is cited as of some difficulty, when a contract is entered 
into in a country where no stamp is required to give it validity, for 
the payment of money in another country, where a stamp is neces- 
sary to make the contract valid; whether it is governed by the lex 
loci solutionis or by the lex loci contractus, as to the stamp. 

“Tt has been held that a stamp is not required in such a case to 
give validity to the contract, upon the ground that an instrument as 
to its forms and solemnities is to be governed by the lex loci con- 
tractus, and not by the law of the place of payment; and that there- 
fore a stamp is not required by the principle.” Sect. 159. 

In considering the effect of a discharge under an insolvent law, in 
reference to the lex loci, Mr. Justice Story discusses the case of 
Braynard vs. Marshall,” with great force of reasoning, and we cannot 
but think he has shown that case to be wholly inconsistent with 
established authority and unsupported by principle. Sect. 167. 

When by an absolute guaranty of a bill there is a waiver of de- 
mand and notice, the author is of opinion that there is no reason to 
infer that it is the intention to restrain the further negotiability of the 


' 3 Dowl. & Ryl. 190. * 8 Pick. R. 194. 
VOL. I. 29 
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bill. (Sect. 215.) There is some doubt upon the authoritiés cited, 
but the true principle is manifestly as stated. 

It is to be regretted, that even as between the drawer and a third 
person who has taken a bill upon the faith of a promise to accept it, 
the promise to accept should have been deemed an acceptance. 
Whether this rule, which is established in America, now prevails in 
England, is questioned. Sect. 249. 

It is supposed by Mr. Justice Story, that in all cases where there 
is a conditional or qualified acceptance, there should be a due protest 
and due notice, to the antecedent parties to bind them. The doctrine 
of Bailey, which is adopted by Chitty, is that “a neglect to give 
notice where there is a conditional acceptance, is done away by the 
acceptance of those cenditious before the bill becomes payable; and 
a neglect where there is an acceptance as to part, and a refusal as 
to the residue only, discharges the party entitled as to the residue 
only ;” but this doctrine is supported by no authority. Sect. 272, note. 

In regard to notice of dishonour, it appears to be difficult to lay 
down any rule respecting the causes which will render notice impos- 
sible, and constitute a sufficient excuse for delay or for dispensing 
with it altogether. Lord Kenyon said, he could not conceive how 
this could be a matter of law. But in Darbishire vs. Parker,! it was 
held, “that reasonable time is a matter of law for the court.” The 
American decisions are supposed to be contradictory, in regard to 
those causes which excuse notice. Sect. 308, note. 

As a general rule, if the drawer has no right to draw the bill, or 
no reasonable ground to expect the bill will be accepted, he is not 
considered entitled to notice of dishonour. The doctrine stated in 2 
Blackstone’s Commentaries, page 469, “ that if no protest is notified 
to the drawer, and any damage accrue by such neglect, it shall fall 
on the holder of the bill,” is corrected by Mr. Justice Story. Sect. 
311, note. 

It is very much to be lamented that any exception arising from 
the want of funds, or from the absence of a right to draw, has been 
admitted into the law, not because the interest of the drawer required 
any protection if he had no authority to draw, but from the impos- 
sibility of laying down any rule on the subject in the present state of 


6 East R. 3. 
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the law. The inquiry, whether the drawer was justified in drawing 
at all, may depend upon facts of great complication, and much in- 
convenience would have been avoided, if notice had in all cases been 
strictly and invariably required. 

Mr. Chitty is of opinion, in respect to presentment for payment, 
that the cases warrant a distinction between a presentment for pay- 
ment and that for acceptance, and that in the former case the de- 
mand need not be personal, though a demand of acceptance should 
if possible be personally made. Mr. Justice Story says, “ in a modi- 
fied sense this may be true as a matter of prudence and convenience; 
but there does not seem to be any just foundation for this distinction, 
as a matter of duty, and not of mere courtesy on the part of the 
holder.” 

In regard to the sufficiency of a demand upon the acceptor of a 
bill, it is remarkable that there should be so much uncertainty and 
confusion in the cases. Much of the difficulty would be obviated by 
established rules, though it might be impossible to provide for the 
circumstances of each individual case. 

The doctrine respecting the responsibility of an acceptor on an 
acceptance payable at a particular place, is thus stated. “ The re- 
ceived doctrine here, seems to be, however difficult it is to maintain 
it upon principle, that in respect to the acceptor, no presentment or 
demand of payment of a bill payable at a banker’s or other particu- 
lar place, need be made at that place on the day when the bill be- 
comes due, or afterwards in order to maintain an action against 
him, but that it is matter of defence on the part of the acceptor, that 
he had funds at the place to pay the bill, which if true will exonerate 
him from the payment of all damages and interest; and if he has 
been injured or has sustained any loss, by the neglect of the holder 
to demand payment at that place, (as if the bill be payable at a bank 
and the acceptor had funds there, and the bank has since failed,) 
then the acceptor will be discharged from a liability on the bill to that 
extent.” (Sect. 356.) 

In England it is provided by the statute 1 and 2 Geo. IV. ch. 78, 
that an acceptance payable at a banker’s or other place, (not saying 
“and not otherwise or elsewhere,”) shall be deemed a general ac- 
ceptance of the bill. The rule thus established, is undoubtedly the 
rule of convenience, and ought therefore to be universally adopted. 
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If a bill be protested for non-acceptance, no presentment or de- 
mand is necessary; but as a demand for payment is by the law of 
France necessary, it becomes an_ important question, whether a bill 
drawn and payable in the French dominions, and endorsed in 
America, is governed by the French or American law. 

In the case of Aymar vs. Sheldon,! it was held, that in order to 
charge the endorser, no presentment for payment was necessary. In 
England however, it has been decided in a similar case that the law 
of France must govern, Rothschild vs. Currie.2 The doctrine of 
Aymar vs. Sheldon, is ably supported by Mr. Chief Justice Nelson, 
but the case is not free from difficulties. It might well have been 
contended in the words of Mr. Justice Story, (Sect. 167,) “ that the 
original contract promises to pay the endorsee, as much as the payee, 
and from the first of its existence. The endorsement is but a substi- 
tution of the endorsee for the payee; and it transfers over the old 
liability, and creates no new liability of the maker.” 

The author states the law to be, that a mere guarantor of a bill 
will not be deemed entitled to a strict presentment of the bill at its 
maturity (Sect. 372), nor will he be exonerated from the debt unless 
he can show that he has actually sustained some damage or preju- 
dice by such non-presentment. The reason assigned for this rule, 
to wit, that the case does not fall within the regular usage and cus- 
tom of merchants as to bills of exchange, seems to show that a general 
guaranty written on u bill by a third person, is not negotiable, and 
will vest in an assignee none other than an equitable title. 

It appears that when on the continent of Europe the guaranty is 
at the foot of the bill—garantie par un aval—“ ihe holder is entitled 
against the guarantor, to the same right to the summary remedy on 
bills or processus cambialis which holders have jure cambiali. But 
if it is written on a separate paper, then the holder is entitled only 
to the common action upon a contract against the guarantor, (Sect. 
395). A very important distinction is therefore made between a 
guaranty by endorsement, to which garantie par un aval or guaranty 
at the foot of the bill is equivalent, and guaranty by a separate 
instrument; and the foundation of the distinction is that in the latter 
case, the contract does not partake of the negotiable qualities of a bill 
of exchange. 


1 12 Wend. R. 439. 2 1 Adolph. & Ellis, New R. 43. 
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In the case of M’Laren vs: Watson’s executors,! Mr. Senator Ver- 
plank contended that a guaranty of a bill of exchange upon a separate 
paper ought to be held negotiable in favour of each successive holder 
of the bill, in the same manner and to the same extent as if it were 
upon the face of the original bill. And he relied upon the conside- 
ration that in the countries where the civil law prevails, a promise in 
writing in general terms to guaranty a note, was negotiable in the same 
manner as the note itself, although it contained no stipulation with 
any named person, and that it was capable of being enforced in the 
name of any subsequent party. It is undoubtedly true that on the 
assignment of the guaranty, by the civil law, the title vested in the 
assignee in the fullest manner, and that he might sue in his own 
name; but the same is true of every contract which is assigned. An 
action may be brought by the assignee in his own name by the rules 
of that law, because the beneficial interest has vested in him, and 
not because by the law merchant the guaranty of the bill or note is 
negotiable. The principle of negotiability which shuts out all inqui- 
ries into the equities subsisting between the original parties, is by 
that law strictly confined to the note or bill itself. 

Though a bill of exchange is negotiable, it may be the subject of 
collateral agreements which do not partake of that quality. Mr. 
Justice Story treats the ingenious but very peculiar views of Mr. 
Senator Verplank with much respect, though he does not seem to 
adopt his opinion. Sects. 372, 456, 458, notes. 

The doctrine of Pothier that payment is valid by the acceptor to the 
agent of the holder, after the death of the principal ; to a single woman 
who is the holder after her marriage; and to a minor who has a 
guardian or tutor, is doubted, Sect. 413, and certainly such payments 
at the common law would not be valid. It is true that a bill which 
has a sufficient blank endorsement, may pass by delivery from hand 
to hand; but, though an agent whose authority had ceased, a married 
woman or a minor might be capable of passing a bill by delivery, 
so as to justify a payment to a subsequent holder, it does not follow 
that payment to a party thus transferring a bill by delivery would 
be sustained. 

The general rule is, that the possession of a genuine bill with a 


' 26 Wend. R. 425, 
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genuine endorsement in blank by the party who was authorized thus 
to transfer it originally, will entitle a bona fide holder to receive pay- 
ment. The policy of the law seems to be to place bills of exchange 
nearly upon the footing of bank notes, in respect to the right of the 
party who has possession to receive payment. 

In regard to letters of credit, Mr. Justice Story says, ‘ there does 
not seem to be any ground to doubt that the letter of credit is an 
available promise in favour of the person who makes the advance, 
upon the faith of the letter, if the letter is specially addressed to him. 
But it has been made a question, whether, if the letter of credit is 
a general one, addressed to any person or persons generally, with- 
out any other designation, the person making the advance upon the 
faith thereof, is entitled to a punctual performance of the promise 
contained therein, from the person signing the letter, as a floating 
contract designed to circulate as a direct promise in the nature of a 
negotiable security, for the benefit of any party advancing funds on 
the faith thereof; or whether the remedy exclusively lies between the 
original party writing the letter, and the party to whom and for whose 
immediate use it was given.” Sect. 461. It has been supposed that 
the only remedy was in favour of the party to whom and for whose 
immediate use the letter was given, against the original party writ- 
ing the letter. The doctrine is adopted that letters of credit are in 
their nature negotiable instruments, and that the party giving them 
holds himself out to all persons who should advance money, drawn 
under the same and upon the faith thereof, as contracting with them 
an obligation to pay the bill. The doctrine is sustained with extra- 
ordinary force and ability in an opinion which was given by Mr. 
Justice Story, in the circuit court of the United States, and which is 
cited in a note to Sect. 462. ‘There does not seem to be any want 
of privity between the drawer of the bill in that case, and the party 
who by advancing money acquired a cause of action. There was 
an express promise which attached in the party making the advance, 
though like a guaranty, it was not afterwards negotiable. 


' 1 Chitty on Bills, ch. 6, p. 273. 
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2.—A Digest of the Reported Cases adjudged in the several 
Courts held in Pennsylvania; together with some MS. cases. 
By Tuomas Il. Wuarron. Fourth Edition—in 2 vols. 8vo. 
Philadelphia: T. and J. W. Johnson. 1843. 


Tuts work has now reached its Fourth edition, and from one thin 
volume it has been expanded into two thick octavos. The size here 
only indicates the immense increase of matter. The work now con- 
tains many thousand cases; it is properly an abridgment of the 
Pennsylvania authorities, not a mere index to them. Each case has 
been carefully studied by the editor, and its principles stated with 
all the necessary facts to illustrate it. We are always pleased to 
receiye a new digest of cases, or index to authorities. In the olden 
time, one manuscript common-place book was sufficient for any indus- 
trious lawyer; but now, many shelves filled with manuscript vol- 
umes would scarce suffice to contain the common-place books of any 
one desirous of having access to the decisions of the last few years 
in this country and England. 

We are obliged to call in the aid of others to enable us to use these 
authorities; printers and abridgers must at least give us their mecha- 
nical assistance, or we must reject the light of the experience of even 
our contemporaries. This will be readily apparent by the ungrateful 
labour which is necessary to enable us to consult the Massachusetts 
reports, without a digest later than 7th Pick. One cannot rely upon 
the result of the principles established by the courts of any State, 
without examining all their decisions, requiring as to the authorities 
to which we have just adverted, too much trouble and time, for the 
most of those who are not in the hourly necessity of resorting to 
them. 

The law is now oppressed by the multitude of its precedents, and 
its reformation can only be effected by educing order out of its con- 
fusion. The time is not far distant when single precedents will be 
little regarded beyond the particular forum where they may have been 
pronounced. Nothing but a series of decisions will be held to have 
weight; and even as to them the precise points of adjudication will 
be little attended to; only the grand and broadly marked principles 
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which may be deduced from them, will be considered. Thus at 
last, by the opposite extreme to codification, we shall have all its 
benefits with few if any of its evils. 

The Digest of Mr. Wharton is however, as we have said, not a mere 
index to cases. We have already pointed out its merits; and we think 
that no one who has much consulted the work, will hesitate to ascribe 
great ability to the author for analysis and clear statements. We could 
certainly have wished the work had been accompanied by an index ; 
but this can be added in a supplementary volume, after a year or 
two shall have rendered one desirable. Next to a good digest itself, 
we should rank access to a good index to the digest, which is the 
more necessary in Mr. Wharton’s digest, as the pages are not marked 
opposite to the table of the sub-divisions at the head of each title. 

The decisions of the supreme court of Pennsylvania, not to speak 
of those of Judge Washington in the circuit court of the United States 
and of Judge King in the court of common pleas of Philadelphia 
county, are of such high authority and exhibit so much learning 
and judicial excellence, that any book which renders them accessi- 
ble for the daily work of the practitioner, we should think would 
be gladly seized upon by the Bar throughout the United States. 
M’Kean, Shippen, Tilghman, and Washington, are surely judges 
whose decisions are not to be surpassed either in learning or correct 
legal judgment and weight of reputation, by the courts of any State 
in the Union: and when we consider the brilliant array of counsel 
who argued the cases decided by them, we can confidently assert 
that their judgments must be entitled to the greatest consideration. 
If the earliest of these authorities received the imprimatur of Lord 
Mansfield (1 Dall. 2d ed., Preface, p. iv.), the subsequent reports 
may safely challenge criticism. 
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3.—Cases relating to Railways, argued and adjudged in the 
Courts of Law and Equity. By Henry Ittrep Nicnout and 
Tuomas Hare, Barristers at Law. Vol. I., Part I. Published by 
A. Maxwell. London. 

4.—Cases relating to Railways and Canals, argued and adjudged 
in the Courts of Law and Equity. By Henry Iurep Nicnott, 
Tuomas Hare, and Jonn Monson Carow, Barristers at Law. 
Vol. L., Parts I. and Ill. Published by A. Maxwell. London. 


Tues cases relate to subjects of great interest to the community 
on both sides of the Atlantic. The powers and rights of railway 
companies are of necessity so great as to be liable to abuse, and 
many important questions have arisen and must hereafter occur 
in regard to the limits of their powers, and the remedies of proprie- 
tors whose lands have been subjected to their operations. 

Many of the cases reported in this collection are only of local inte- 
rest, and many of no interest whatever. We shall briefly notice 
some of the most important. 

In the case of the River Dun Navigation Company vs. the North 
Midland Railway Company, p. 135, the plaintiffs brought a bill for 
an injunction, on the ground that the railway company in their pro- 
posed operations on the lands of plaintiff, were exceeding their 
authority. The lord chancellor was of opinion that the company 
were fully justified in their proceedings by the authority under which 
they acted, but in the opinion which he gave fully affirmed the juris- 
diction of the court over railway companies, for the purpose of con- 
fining them within their proper limits. ‘I am not at liberty,” said 
the lord chancellor, “even if I were in the least disposed, which I 
am not, to withhold the jurisdiction of this court, as exercised in the 
first case in which it was exercised, that of Agar vs. the Regent’s 
Canal Company.”! Whence Lord Eldon proceeds simply on this— 
that he exercised the jurisdiction of “this court for the purpose of 
keeping these companies within the powers which the acts give 
them; and a most wholesome exercise of the jurisdiction it is, be- 


* Cooper’s Reports, 77. 
VOL. I. 30 
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cause, great as the powers necessarily are to enable the companies 
to carry into effect works of this magnitude, it would be most preju- 
dicial to the interests of all persons with whose property they inter- 
fere, if there were not a jurisdiction continually open and ready to 
exercise its power for the purpose of keeping them within that limit 
which the legislature has thought proper to prescribe for the exercise 
of their powers. On that ground I should never be reluctant to en- 
tertain any such application. I think it most essential to the interests 
of the public, that such jurisdiction should exist, and should be exer- 
cised whenever a proper case for it is brought before the court ; 
otherwise the result may be, that after your property has been taken 
and destroyed, after your house has been pulled down and a railway 
substituted in its place, you may have the satisfaction at a future 
period of discovering that the railway company were wrong. It 
would be a very tardy recompense, and one totally inadequate to the 
injury of which the party has to complain; and individuals would be 
made to contend with companies who often have vast sums of money 
at their disposal, and that, too, not the money of the persons who 
are contending. It is a most material point to consider, when you 
enter into a contest with an individual, whether he is spending his 
own money, or money over which he has a control, or in which he 
has comparatively a small interest. If these companies go beyond 
the powers which the legislature has given them, and in a mistaken 
exercise of those powers interfere with the property of individuals, 
this court is bound to interfere.” 

In the case of Spencer vs. The London and Birmingham Railway 
Company, page 159, a railway company were empowered to cut 
through public or private roads, provided, that if the same should be 
thereby rendered impassable or inconvenient for the persons entitled 
to the use thereof, the company should previously cause another 
sufficient road to be made instead thereof, and equally convenient or 
as near thereto as might be. The company were proceeding to cut 
through a certain public road without having complied with the pro- 
visions of the act, by previously causing such a substituted road to 
be made, whereby the plaintiffs sustained special damage. Held by 
the vice-chancellor on a motion for an injunction, that the court 
would not only restrain the further cutting of the road, but enjoin the 
company from continuing to stop up the same, and thereby compel 
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them to restore it to its natural state. The vice-chancellor said, the 
power of the court to grant that species of injunction which Lord 
Eldon granted in one case, (Lane vs. Newdigate,’) namely, restrain- 
ing a party from allowing a thing to continue which has the effect 
of making him take some active measures, has been since recognised 
and acted on. I do not see why, if that species of negative injunction 
has been adopted, it should not be adopted in this case, so as to pre- 
vent the parties from continuing the excavation in its present state, 
and also from enlarging it. Edwards rs. 'The Grand Junction Rail- 
way Company, page 173.—In this case the directors of a company 
for the incorporation of which a bill was pending in parliament, had 
projected a railway to cross a certain turnpike road. The trustees 
of the roed had taken measures for opposing the bill, unless certain 
clauses restricting with regard to such road the general powers 
proposed to be granted in the bill, were introduced therein. The 
company by their agent entered into an agreement with the trustees, 
to the effect that instead of such clauses being inserted in the act, the 
substance of them should be embodied in an agreement between the 
company and the trustees. One of the terms of such agreement was 
that the trustees should not oppose the bill, and they accordingly made 
no opposition to it. ‘The act passed without the restrictive clauses 
originally contemplated by the trustees. It was held that the incor- 
porated company could not, as against the trustees, exercise a power 
conferred by the act in violation of the terms of the ageeement. The 
argument on the part of the railway company was, that they were 
not bound by the agreement of the members cf the company before 
their act of incorporation. The lord chancellor held that in a court 
of equity, “the company stood in the place of the projectors, and 
that they could not repudiate the arrangement into which such pro- 
jectors have entered in their corporate capacity—that they could not 
exercise the powers given by parliament to such projectors, and refuse 
to comply with those terms upon the faith of which all opposition to 
their obtaining such powers was withheld.” The lord chancellor 
referred to the Vauxhall Bridge Company vs. Spencer, in which 
Lord Eldon expressed an opinion, that withdrawing an opposition to 
a bill in parliament was a good consideration for a bond, and admit- 


' 10 Ves. R. 192. ® Jac. 64, 
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ted the right of an incorporated company to connect itself with a 
contract made by the projectors of the company before the act of 
incorporation. 

In the case of the Provost and Eton College vs. The Great West- 
ern Railway Company, page 200, a bill for incorporating a company 
for the formation of a railway was pending in the house of lords. In 
consequence of a petition presented by Eton College against the bill, 
certain clauses were introduced to prevent the operations of the 
company, and their use of the railway, from causing injury to the 
college. The college continued their opposition till the passage of 
the bill, there having been no compromise or parliamentary contract 
between the parties. The clauses introduced proved entirely inope- 
rative, and the company evasively accomplished the object which 
they were designed to prevent—the near approach to the college,— 
but as there was no compromise or agreement before the passing of 
the bill, it was held on a bill for an injunction, that the college was 
without remedy. The lord chancellor said, “in this case it is very 
important to observe, that there is nothing of contract between the 
parties. If upon the proposals the college had retired from the con- 
test, and had acquiesced in the provisions of these clauses, supposing 
that they would effect their purpose, it might have been a subject for 
consideration whether these acts were not an evasion of the contract, 
which in that case would appear to exist between the college and 
the company: such is not the case: both parties were entirely at 
arms length. The company have a right to exercise every power 
which is given to them by the act in any manner not prohibited by 
the act, and Eton College cannot restrain them from doing anything, 
unless they can show that the company are acting contrary to the 
provisions of the act.” 

In the case of Lord Howden vs. Simpson, page 347, an agreement 
had been entered into between the plaintiff, a peer of parliament, and 
the defendants, projectors of a railway company; whereby, in consi- 
deration of the plaintiff withdrawing his opposition to a bill then 
before the house of lords for authorizing the undertaking, the de fend- 
ants contracted to pay to the plaintiff 5000/., and to endeavour to 
procure in the then next session of parliament, an act to authorize a 
deviation from the then contemplated line. It was pleaded that this 
agreement was void on three grounds: First, because it had been 
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concealed from the legislature; secondly, because concealed from the 
other landholders; and thirdly, because the plaintiff being a peer of 
parliament, could not legally enter into a contract of that nature. It 
was held by the court of exchequer chamber, reversing a judgment 
of the court of Queen’s bench, that the agreement was valid, and 
that the plaintiff was not bound to communicate to the legislature the 
bargain he had made with the company. It was held also that the 
plaintiff was not bound to communicate the agreement to the other 
landholders; and that a member of the legislature could make any 
terms for the sale of his land, and for compensation for injury to his 
comforts and property, which it is lawful for a private individual to 
make. In the case of Paine vs. The Bristol and Exeter Railway 
Company, page 368, the court of Queen’s bench refused to grant a 
certiorari for an alleged excess of jurisdiction, against a railway 
company, holding that the proper remedy was by action of trespass, 
as the court would be completely obstructed by actions of that kind, 
if the door was open to them. 

The case of Stone vs. The Commercial Railway Company, page 
401, shows with what care the rights of railway companies, and the 
rights of proprietors of lands to be appropriated by railway compa- 
nies, are guarded in England. “I find in this act,” said the lord 
chancellor, “what I believe is to be found in all similar acts, that 
the company being minded to take particular property under the 
provisions of the act, are required to give notice to the owner thereof. 
The party to whom the notice is given, is within a certain time to 
communicate to the company, what the nature of his estate is, and 
what sum he is willing to take for it. The notice and counter-notice 
being so given, the parties have the opportunity, if they can, of com- 
ing to an amicable arrangement. It was the object of the act to 
put them in a situation of being enabled so to do. If they can agree 
as to part, so far the question between them is settled; the act uses 
the words ‘lands in question;’ if the parties agree as to part of the 
lands required by the company, the lands thus agreed upon cease to 
be ‘lands in question.’ tf on the other hand they do not agree, then 
all the lands required by the company and to which the notice applies, 
are ‘lands in question.’ Then the act proceeds to provide the 
means by which the remuneration to be paid to the proprietors for 
the *lands in question,’ is to be ascertained. Now if there be no 
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agreement, as to any part of the property, ‘the lands in question,’ of 
which the value is to be ascertained, are the lands comprised in the 


first notice. ‘The moment the company have given that notice, and 
have in the way which the act prescribes, communicated to the pro- 
prietor what land they require, the relative situation of vendor and 
purchaser is created by that notice. It gives the proprietor a right 
to insist upon the company taking that of which they have given 
notice of their intention to take: a right to be enforced by this court 
or by a court of law by mandamus.” 

In this case the company had given notice of an intention to take 
a certain portion and description of land, and the lord chancellor 
held that they thus put themselves in the character of persons con- 
tracting to purchase that land, under the provisions of the act, by 
a contract, in which the sum to be paid, which is a material part of 
ordinary contracts, remained to be ascertained; and that they had no 
right to depart from the notice, and summon a jury to assess the 
value of a less quantity of land than that for which they had previ- 
ously given notice to treat. The lord chancellor affirmed the juris- 
diction of the court over these subjects. He said, “this court cannot 
permit parties to deal with the property of others, and to take the 
chance of a decision after the injury has been accomplished,” if they 
were not proceeding in strict conformity with the act. 

Aldred vs. The North Midland Railway Company, page 404: In 
this case the plaintiffs assented to the application to parliament for 
an act, on certain conditions; but as there was no undertaking on 
the part of the applicants that the terms of this assent should consti- 
tute a proviso in the bill, it was held on a motion for an injunction, 
that the railway company were not bound to conform to the terms 
of this assent. 

The vice-chancellor said, I am quite willing to admit, if there had 
been an agreement made on behalf of the company, that the company 
would not have an act other than that which should contain such a 
clause; or whatever the act might be, they would with respect to 
themselves and the road trustees, (the plaintiffs,) take care that their 
bridge should be built in a particular manner, this court would hold 
them bound by that agreement, and he referred to Edwards vs. The 
Grand Junction Railway Company, as affirming that doctrine. : 




















SMITH’S CHANCERY PRACTICE. 239 





5.—A Treatise on the Practice of the Court of Chancery, with an 
Appendix of Forms and Precedents of Costs adapted to the last 
new orders. By Joun Srpney Smiru, of the Six Clerk’s Office. 
Second American, from the second revised and enlarged London 
edition: with Notes and References to the American and late Eng- 
lish Cases, by Davip Granam Jr., Counsellor at Law. In 2 vols. 
Philadelphia: T. and J. W. Johnson. 


We are happy to announce the appearance of a second edition of 
this work: it has heretofore been held in high esteem both in Eng- 
land and the United States. Its value in this country is greatly in- 
creased by the addition of Mr. Graham’s notes and references to the 
American decisions: they exhibit a very extended and minute re- 
search, and will render the work highly important to every Chan- 
cery lawyer. 

A more particular notice will be given hereafter. 
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SUPREME COURT OF UNITED STATES. 


In pursuance of the Act of Congress approved August 26th, 
1842, the Court proceed to appoint a Reporter, and order 
that Bensamin C. Howarp be and he is hereby appointed 
REPORTER IN THE SUPREME COURT OF THE UNITED STATES. 


Januury 27th, 1843. 
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QUARTERLY LIST OF NEW PUBLICATIONS. 


Reports of Cases argued and determined in the Supreme Judicial 
Court of Massachusetts. By Theron Metcalf. Vol. 3. Boston: 
Little and Brown. 1842. 

Reports of Cases determined in the Court of Chancery of the State 
of New Jersey. By Henry W. Green, Reporter. Containing the 
Cases from January, 1838, to October, 1841, inclusive. Elizabeth- 
Town. 1842. 

Reports of Cases argued and determined in the Supreme Court of 
the State of New York. By Nicholas Hill Jr., Counsellor at Law. 
Vol. 3. New York: Gould, Banks and Co. Albany: William 
and A. Gould. 1843. 

Reports of Cases at Law argued and determined in the Supreme 
Court of North Carolina, from December Term, 1841, to June Term, 
1842, both inclusive. By James Iredell. Vol. 2. Raleigh: Turner 
and Hughes. 1842. 

Reports of Cases adjudged in the Supreme Court of Pennsylvania. 
By Frederick A. Watts and Henry J. Sergeant. Vol. 3. Contain- 
ing the cases decided in part of December Term, 1841, in March 
Term, May Term, and part of July Term, 1842. Philadelphia: 
James Kay Jr. and Brother. 1843. 

A Digest of the Reported Cases adjudged in the several Courts 
held in Pennsylvania, together with some Manuscript Cases. By 
Thomas I. Wharton. Fourth edition. In 2 volumes. Philadelphie : 
T. and J. W. Johnson. 1843. 

Reports of Cases argued and determined in the Supreme Court of 
Tennessee, during the years 1840-41. By West H. Humphreys, 
State Reporter. Vol. 2. Columbia. 1842. 

Reports of Cases argued and adjudged in the Supreme Court of 
the State of Vermont. Vol. 13. Third Series, Vol. 3. By William 
Weston. Burlington: Chauncey Goodrich. 1842. 

Reports of Cases argued and determined in the Supreme Court of 
Law and Equity of the State of Arkansas. Vol. 3. By Albert Pike, 
Counsellor at Law. Little-Rock. 1842. 
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Commentaries on the Law of Bailments, with Illustrations from 
the Civil and Common Law. By Joseph Story L. L. D., one of the 
Justices of the Supreme Court of the United States, and Dane Pro- 
fessor of Law in Harvard University. Third edition; revised, cor- 
rected, and enlarged. Boston: C.C. Little and J. Brown. 1843. 

Commentaries on the Law of Bills of Exchange, Foreign and In- 
land, as administered in England and America, with occasional 
Illustrations from the Commercial Law of the Nations of Continental 
Europe. By Joseph Story L. L. D., one of the Justices of the Su- 
~ Court of the United States, and Dane Professor of Law in 

arvard University. Boston: C. C. Little and J. Brown. 1843. 

A New Abridgment of the Law by Marrnew Bacon of the Mid- 
dle Temple, Esq. With large additions and corrections by Sir 
Henry Gwyllim and Charles Edward Dodd Esq.: and with the 
Notes and References made to the edition published in 1809, by 
Bird Wilson Esq. ‘To which are added Notes and References to 
American Law and Decisions, by John Bouvier. Vol. 2. Philadel- 
phia: M’Carty and Davis. 1843. 

Reports of Cases at Law and in Equity, argued and determined 
in the Supreme Court of Alabama, during part of June Term, 1841, 
and January Term, 1842. By the Judges of the Court. Vol. 3, 
new series. Tuscaloosa. 1842. 

A Treatise on the Practice of the Court of Chancery, with an Ap- 
pendix of Forms and Precedents of Costs adapted to the last new 
orders. By John Sidney Smith, of the Six Clerk’s Office. Second 
American, from the second revised and enlarged London edition: 
with Notes and References to the American and late English Cases, 
by David Graham Jr., Counsellor at Law. 2 vols. Philadelphia: 
T. and J. W. Johnson. 1842. 

Equity Cases argued and determined in the Court of Appeals of 
South Carolina—Vol. 1—from November, 1840, to May, 1842, both 
inclusive; to which are added Cases omitted by former Reporters 
from 1827 to 1837. By J. J. M’Mullan, State Reporter. Colum- 
bia, South Carolina. 1842. 

Reports of Cases determined in the Supreme Judicial Court of the 
State of Maine. Vol. 20 (being Appleton Vol. 2, and Shepley Vol. 
7). Hallowell: Glaziers, Masters and Smith. 1843. 

Reports of Cases argued and determined in the Court of Appeals, 
and in the General Court, of Virginia. By Benjamin Watkins 
Leigh. Vol. 11. Richmond. 1842. 























TO MEMBERS OF THE BAR. 


Tue attention of legal gentlemen throughout the United States, is 
invited to our American Editions of Reports in the English Common 
Law, Ecclesiastical and Criminal Courts. 

These publications have been undertaken with a view of removing 
extravagance of cost and the necessity of purchasing useless matter, 
and have been conducted on the most economical plan; inserting in 
full only those cases which are applicable to this country, and retain- 
ing of the others, only the names and marginal notes. 

The page of the publication is made so large, as to contain as 
much matter as two pages of the original; and, the elisions consi- 
dered, one volume contains rather more than two; so that four dol- 
lars will purchase as much as would otherwise cost thirty. 

These reports are generally reprinted, before the decisions made 
at the same time in the different courts of the United States are pub- 
lished; thus furnishing the American lawyer with all the English 


Jurisprudence, fresh from the fountain. 


THE ENGLISH COMMON LAW REPORTS 


Are prepared for the press by the Hon. THomas Sercgant and 
Hon. 'T. M’Kean Pertrr. 

Thirty-nine volumes of the Work are now published, containing 
the cases decided from 1813 to 1842, in the following named Courts, 
as published by the regular Reporters, forming a part of the great 
chain of authorities referred to in the Courts of Great Britain and 
this country, viz. Cases at Nisi Prius and in Banc in the Krne’s 
Bencn, Common Pieas and Excnzgqver; on the Crrcurrs and in 
the Cenrran Criminat Courts; and also the Cases rn Banx- 
RUPTCY. 

Each volume of the reprint contains near 2000 English pages, and 


the publication is at present two volumes a year, thus furnishing for 











the sum of $8, accurate and authoritative Reports of the Cases 
decided during that period in all the Courts of Law as named above. 


THE ECCLESIASTICAL REPORTS 
Are prepared for the press by Epwarp D. Incranam Esa., of the 
Philadelphia Bar. They are published on the same plan, and at the 
same prices, as the Common Law Reports.—Six volumes of this 
work are published, furnishing a series of decisions in the Ecclesias- 
tical Courts of England and Scotland, from 1790 to 1838. 


ENGLISH CROWN CASES. 
In continuation of Leach’s Crown Cases. 
VOL. I. RUSSELL AND RYAN’S CROWN CASES. 
Il. MOODY’S CROWN CASES. 


III. JEBB’Ss CROWN AND PRESENTMENT CASES. 


HARRISON’S DIGEST 
Of Cases determined in the Hovssz or Lorps, the several Courts 
or Common Law, the Court or Bankruptcy, and also the Crown 
Casts Reservep from 1756 to 1840. 4 vols. 
The 4th volume is just published and is sold separate. 


T. & J. W. JOHNSON, 
Philadelphia—April, 1843. 











BARBOUR & HARRINGTON’S 
EQUITY DIGEST, 


A NEW EDITION. 





G. & C. MERRIAM, 
SPRINGFIELD, MASSACHUSETTS, 


Have in press, and will shortly publish, a new volume of the above 
popular Equity Digest, in which the American and English Chan- 
cery decisions will be brought down to the present time, thus forming 
a full and complete American Equity Digest to the present period ; 
and also a full English Chancery Digest since the publication of 
Bridgman’s Equity Digest in 1822. The sale of Barbour and Har- 
rington’s Digest since its publication, is sufficient evidence of the 
estimation in which it is held by the profession. 

For the accommodation of those who have purchased the former 
3 volumes, the 4th will be sold separately if desired. 

(<r G. & C. M. have just published a new edition of SuepEN on 
Venpors, from a new and much improved English edition,—3 vols. 
in 2. 


Springfield, Mass., April 15, 1843. 





THE LAW LIBRARY, 


EDITED BY THOMAS I. WHARTON ESQ., 
Is published monthly by the subscriber, price $10 per annum. 


The following 


g, among other valuable works, will appear in the 


Law Library at an early day: 


Warrer’s Serection or Leapine Cases 1n Eauirty. 


Coorer’s Compenpium oF THE Law or PerRsonAL PROPERTY. 











Smuirn’s Setrecrion or Leaprne Cases on various branches of 
the Law, with notes and references to American decisions. 
Carer Baron Joy on THe Evipence or AcCCOMPLICEs. 


From Judge Sergeant.—* The plan of the ‘ Law Library’ is such 
as to recommend it to the support of the profession generally in the 
United States. It is calculated to enlarge the science of jurispru- 
dence, and to elevate the character of the profession.” 

From Hon. John Taylor Lomaz, of Virginia.—* The references 
in my Digest have been numerous to the excellent Treatises published 
in the Law Library; for the extensive circulation which that peri- 
odical merits, and has doubtless attained, has made these authorities, 
it is presumed generally accessible throughout the United States.” 

“IT am surprised that any member of the legal profession should 
withhold his subscription to your admirable Law Library.” 

From Chancellor Kent.—‘The Law Library is a work most 
advantageous to the profession, and I hope and trust that you will 
find encouragement to persevere in it.” 

From the Hon. Ellis Lewis.—“ Your publication is cheap, and 
of immense value to the profession.” 

From the Hon. John M. Clayton, late Senator from Delaware.— 
“You are entitled to the thanks of every member of our profession 
for the ‘Law Library.’ It is an excellent thing for us.” 

From the Hon. R. Biddle.—“Of the numerous Treatises the 
Law Library has placed within our reach, at a cheap rate, there are 
few, if any, which I would not have procured even at the great price 
of imported Law Books.” 

From Judge Layton.—*“ Your invaluable publication should grace 


the shelves of every lawyer’s library.” 


All orders for the Law Library must be addressed to 


JOHN 8. LITTELL, 
Law Bookseller, No. 23 Minor Street, Philadelphia. 


























